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The Canadian Association of Insolvency and Restructuring Professionals (“CAIRP”) is supportive of the amendments made to the Bankruptcy and Insolvency Act (the “BIA”) and Companies’ Creditors Arrangement Act (the “CCAA”) and chapter 47 of the Statutes of Canada, 2005 that resulted from the passage of Bill C-12
 on December 14, 2007, thereby becoming chapter 36 of the Statutes of Canada, 2007 (“c.36”).  While CAIRP believes that the amendments in c.36 greatly advance the fairness, effectiveness and efficiency of the insolvency process, there remain areas for improvement of the governing legislation as highlighted in the submissions of CAIRP to the Senate Standing Committee on Banking, Trade and Commerce dated December 5, 2007 (corporate submission) and February 13, 2008 (consumer submission).  CAIRP believes an accelerated review process to address the areas for improvement, prior to the automatic review deadline outlined in c.36, is warranted and desired by insolvency practitioners.

CAIRP would like to recognize the efforts and commitment of those individuals at Industry Canada and elsewhere that participated in the development of the Bankruptcy and Insolvency General Rules (the “BIA Rules”) and the Companies’ Creditors Arrangement Regulations (the “CCAA Regs”).

While CAIRP believes that the BIA Rules and CCAA Regs greatly clarify the procedural aspects of the governing legislation, it believes that certain amendments are necessary to enhance the practicality and efficiency of application and the equities for the stakeholders.

I. BIA Rules:

1. Legal Service Taxation

CAIRP recognizes the intent of the governing legislation to enhance the administrative efficiency of the insolvency process, while maintaining a system with the highest of integrity and fairness.  CAIRP believes that the amendment to BIA Rules s. 18(1) and s. 18(2) as related to the taxation of bills of costs for legal services rendered requires interpretational clarification.  It appears on a strict reading of the provisions that all bills of costs related to legal services rendered will be subject to taxation, irrespective of the aggregate total of such professional services (albeit when the aggregate total of such services do not exceed $2,500, not before payment is made).  This interpretation would appear counter intuitive to the objective outlined above and a deviation from current practice in respect of professional legal services that in aggregate do not exceed $1,000; which are subject only to the approval of the trustee in bankruptcy’s disbursements through the taxation provisions of BIA Rules s. 60 to s. 67.  While CAIRP supports the increase in the aggregate quantum of professional legal fees that may be paid prior to taxation of bills of costs from $1,000 to $2,500, which better reflects today’s economic realities; we question a deviation from the current practice respecting the taxation of bills of costs that are in aggregate less than the prescribed threshold, assuming this is the proper interpretation.

CAIRP believes that a deviation from the current practice will further burden an already over burdened account taxation processing system.  In addition, CAIRP recognizes the redundancies of the insolvency administration system as related to the reasonableness of professional legal services rendered, including by the bankruptcy trustee prior to issuing payment and signing the cheque, by the bankruptcy estate inspectors (where such individuals are appointed) and, likely, by the official receiver and taxation officer when reviewing the final statement of receipts and disbursements.

CAIRP further believes that the exemption for the taxation of bills of costs related to legal services rendered that do not exceed in aggregate the prescribed threshold (stipulated in BIA Rules s. 18.2 as $2,500) should be maintained. Based on the foregoing, CAIRP respectfully requests that the provisions respecting the taxation of legal service bills of costs be clarified to remove any ambiguity.

Finally, CAIRP believes that an opportunity exists to further streamline the account taxation processing system and enhance the administration of legal bills by a trustee in bankruptcy.  CAIRP believes to achieve such efficiencies that Directive 24 – “Withdrawal of Advances on Trustee Remuneration in Ordinary Bankruptcy Administration” could be amended to include the payment of bills of costs related to legal services rendered.  Pursuant to the provisions of Directive 24 and prior to making an advance payment of the legal fees and expenses, a trustee in bankruptcy would require proper authorization in the form of a resolution of a duly constituted meeting of creditors, of a majority of the inspectors or an order of the court authorizing the payment.  In such circumstance, the taxation of bills of costs related to legal services rendered could follow the path of taxation of the accounts of the trustee in bankruptcy, which would alleviate the complexity of the taxation process related to legal service bills of costs and compress the overall taxation timeline, by eliminating the bifurcation of taxation of legal accounts and trustee in bankruptcy accounts.  In the absence of inspectors or in circumstances where seeking the authorization of the creditors or court to advance payment would prove cost prohibitive, the streamlining benefit of the taxation process related to bills of costs for legal fees and expenses incurred could be realized without payment of an advance, i.e. the payment of the bills of costs would be deferred to post-taxation.  In such instance, the efficiency achieved in aligning the timing of the taxation of the bills of costs for legal services with the accounts of the trustee in bankruptcy could be preserved.  CAIRP recognizes that this recommendation would establish a substantive deviation from current practice and require a new policy within both Industry Canada and the Office of the Superintendent of Bankruptcy (the “OSB”); however, CAIRP believes the benefit of alignment should be further explored by both Industry Canada and the OSB.

2. Payment Agreement

CAIRP recognizes the significant step forward resulting from BIA s. 156.1 and BIA Rules s. 58.1 as related to enhancing the prospect for payment of the fees and expenses of a trustee in bankruptcy for professional services rendered where the individual is a first time bankrupt and BIA s. 68 payments are not required.  CAIRP believes that the prescribed amount of $1,800 is reflective of a Canadian average summary administration calculated using the current fee tariff as stipulated in BIA Rules s. 128 without distribution pursuant to BIA s. 147.  

CAIRP would expect that any future amendments to the tariff structure or funding methodology would result in a corresponding amendment to the prescribed amount as set out in BIA Rules s. 58.1.  In the alternative, CAIRP would suggest that the current prescribed amount reflect a formula based on the greater of $1,800 or the maximum amount permitted by tariff in BIA Rules s. 128 without distribution pursuant to BIA s. 147.  The latter suggestion would result in self-adjusting of the quantum of the fee agreement based on future amendments to the prescribed tariff or payment methodology.

3. Trustee Report

For ease of reference by insolvency practitioners and other stakeholders, CAIRP believes BIA Rules s. 121.1(2) (a), (b) and (c) should be amended to make specific reference to BIA s. 168.1(1) as related to the automatic discharge provisions for bankrupt individuals.  

CAIRP believes that BIA Rules s. 121.1(2)(a)(ii) and s. 121.1(2)(b)(ii) should be amended to better align with the provisions of BIA s. 168.1(1) by amending the provisions to reference the filing of an opposition to the discharge of the bankrupt, which is in addition to the requirement to make payment to the estate in accordance with BIA s. 68 referenced in these provisions.

In addition, CAIRP believes that the language prefacing BIA Rules s. 121.1(2)(a)(i) and (ii) and BIA Rules s. 121.1(2)(b)(i) and (ii) that states “during the …” should be amended to “before the end of the…”, such to crystallize the deadline for compliance by a trustee in bankruptcy with BIA s. 170.

Finally, CAIRP recognizes a requirement for timely reporting through the filing of a BIA s. 170 report in advance of the application for the hearing of the discharge of the individual bankrupt not eligible for an automatic discharge; such report related, inter alia, to the financial and personal circumstances of the individual bankrupt and compliance with the BIA by the individual.  CAIRP is concerned that the prescribed early reporting deadline outlined in BIA Rules s. 121.1(2)(c) of “… not more than 40 days before the date of the hearing of the application for discharge” does not align with the requirements of the courts in certain provincial jurisdictions, which impose an earlier reporting deadline on a trustee in bankruptcy (for instance in Ottawa the BIA s. 170 report is required 60 days in advance of the application for the hearing).   The result of the misaligned dates is such that a trustee in bankruptcy would be required to file two BIA s. 170 reports to achieve compliance with the court and BIA s. 170.  Such duplication of filing will result in the loss of economic efficiencies and additional administrative burden for the trustee in bankruptcy.  In addition, the requirement to file a second BIA s. 170 report will be counter productive to the paper burden reduction initiative being advanced by the Government of Canada, that was included in Advantage Canada, the 2007 Fall Economic Statement and the 2008 Budget.  CAIRP recommends that BIA Rules s. 121(2)(c) be amended to provide that the BIA s. 170 report be provided, in the prescribed circumstances, not less than 10 days and not more than 90 days (increased from the currently prescribed 40 days) before the date of the hearing of the application for discharge. 

4. Notice Related to Foreign Proceeding

CAIRP believes that to enhance the foreign proceeding administrative effectiveness and mitigate third party (creditor and other stakeholder) frustration, the notice required pursuant to BIA Rules s. 138(f) should require disclosure of the name and contact information of the foreign representative, in addition to legal counsel for the foreign representative.  CAIRP believes that in the majority of instances where a stakeholder seeks to inquire about the status of the foreign proceeding or in respect of issues under the control of the foreign representative that the point of contact would be direct with those mandated with the day-to-day administration of the foreign proceeding such that contacting legal counsel would simply result in further delays and additional professional costs of administration.

II. CCAA Regs:

1. Cash Flow Statement Representations

For clerical purpose CAIRP believes that CCAA Regs s. 4 (Table) (3) should be amended to delete reference to using a set of probable and hypothetical assumptions, such that the provision simply reads, “using the probable and hypothetical assumptions set out in the Notes…”.  The terminology of a set is reflective of multiple probable and hypothetical assumptions, which might not bear reality.

2. Duties and Functions of the Monitor

The filing of Form 1 by the monitor as required by CCAA Regs s. 9(a) within eight hours after the initial order is made may not prove as practical in all instances.  In addition, the monitoring of compliance with such provision by the OSB may prove excessively onerous.  Court proceedings involving the making of an initial order may span an extended period of time, late into the evening hours, or be conducted in locales far from the offices of the monitor, both of which would impair the ability of the monitor to comply with an eight hour filing deadline.  In addition, it would be debatable as to the commencement time for the eight hour filing deadline having regard to the granting of the order by the justice or the entering of the final order with the clerk at the court house, neither of which are time stamped for verification purposes and which, depending on the circumstances, may span several hours; resulting in uncertainty for both the OSB and for the individuals responsible for the Form 1 filing at the office of the monitor.  For the foregoing reasons, CAIRP recommends that CCAA Regs s. 9(a) be amended to reference one business day following the making of the initial order.

CCAA Regs s. 9(d) and (e) stipulates actions to be undertaken by the monitor in reference to the court making an order discharging the monitor, compliance with such requirements may not be possible in all instances.  CAIRP recognizes the importance of filing the materials stipulated in the CCAA Regs; however, also recognizes that the discharge of the monitor is, typically, made by the Court at a sanction hearing with reference to the implementation of the plan or arrangement (which may span an extended period of months or years).  It is further typical that following plan or arrangement implementation a certificate of compliance is filed with the court.  CAIRP is concerned that the current drafting of the provisions could give rise to the need for a separate and distinct Court application to formally discharge the monitor following plan or arrangement implementation solely to crystallize a compliance date for reference to the CCAA Regs, which would be administratively burdensome and cost inefficient. CAIRP recommends that the compliance timeline reference be aligned with the earlier of the filing of the plan or arrangement implementation compliance certificate and the discharge of the monitor.

CCAA Regs s. 9(d) requires a Form 3 filing that includes disclosure of certain financial information pertaining to the restructured enterprise.  CAIRP believes that the period of disclosure as related to the financial information should be better defined, particularly where the restructured entity is a private enterprise.  CAIRP believes that the disclosure of financial information from the commencement of the proceeding through to the sanction hearing on the plan or arrangement is appropriate and necessary to permit creditors and the court to assess the merits and fairness of the plan or arrangement.  In addition, CAIRP believes that certain post sanction hearing financial information may be required by the creditors to assess the ability of the restructured enterprise to fulfill the requirements of the plan or arrangement.  CAIRP is concerned that disclosure of post sanction hearing financial information in the public forum, beyond that required for an enterprise not subject to a CCAA proceeding, is inappropriate and may threaten the viability of the restructured enterprise, which may be subject to a competitive disadvantage as a result of the financial disclosure. 

CAIRP has reviewed the prescribed forms as contemplated in CCAA Regs s. 9 and offers the following comments:

	Form Number
	Action
	Comments

	1
	Insert after pt 6
	“Name, address, telephone number, e-mail address of monitor’s representative responsible for day-to-day management of the proceeding (where different from 6 above)”

	2
	Amend pt 1
	“Legal name of the debtor company(s), including the names under which the debtor company(s) carries on business, if any”

	2
	Amend pt 3
	Add “other corporation to which the CCAA applies” – otherwise question would seem incomplete

	2
	Amend pt 5
	Append to end of requirement “including position held”

	2
	Amend pt 9
	Add “specify province”

	2
	Insert after 13
	“indicate whether financial statements are:

· Audited    Include name of auditor:  [•]
· Unaudited

	2
	Amend pt 16
	Change reference from toll free number to “contact number”

	3
	Amend pt 3 - 5
	Supplement each disclosure with “…prior to the sanction hearing on the plan or arrangement”

	3
	Insert after pt 5
	“indicate whether financial statements are:

· Audited    Include name of auditor:  [•]
· Unaudited

	3
	Clarify pt 8
	CAIRP presumes the question is to identify, for statistical purposes, pre-packaged plan CCAA proceedings.  If this is the intended data required, a better question may be “Was the compromise or arrangement filed with the Court before or on the making of the initial application?”

	4
	Delete
	The proposed notice contemplated by CCAA s. 32(1) is to be delivered to the third party to an agreement and the monitor after such disclaimer or resiliation is approved by the monitor.  Thereby the signature by the monitor is duplicative and erroneous when the notice is being delivered to the monitor.


3. Publicly Available Documents

For clerical purpose CAIRP believes that CCAA Regs s. 10(1)(a) should be amended to read as follows “reports of the monitor, including exhibits, and cash-flow statements that are filed with the court, other than the reports of the monitor, exhibits or cash-flow statements or portion of them subject to a court order that prohibits their release to the public”.  CAIRP believes that the generic description of reports and statements in the exception portion of the provision could be interpreted too broadly.

4. Notice Related to Foreign Proceeding

As with the recommendation respecting the BIA Rules s. 138(f), CAIRP believes to enhance the foreign proceeding administrative effectiveness and mitigate third party (creditor and other stakeholder) frustration, the notice required pursuant to CCAA Regs 14(f) should require disclosure of the name and contact information of the foreign representative, in addition to legal counsel for the foreign representative.  CAIRP believes that in the majority of instances where a stakeholder seeks to inquire about the status of the foreign proceeding or in respect of issues under the control of the foreign representative that the point of contact would be direct with those mandated with the day-to-day administration of the foreign proceeding such that contacting legal counsel would simply result in further delays and additional professional costs of administration.

5. Fees and Levy

CAIRP understands that the CCAA Regs in respect of CCAA s. 23(1)(f.1) have been deferred pending internal governmental approvals and as such will be included in a future draft regulation publication.  CAIRP understands that this regulation will prescribe a filing fee and/or levy structure to defray the costs of the OSB in carrying out the powers, duties and functions mandated in c.36.  CAIRP looks forward to receipt of the draft regulation and intends to comment, as necessary, with respect to the quantum of a filing fee, the quantum and structure of a levy and the means of collection of either or both.  Should the OSB desire to consult with CAIRP regarding the foregoing prior to the release of the draft regulation, we would welcome the opportunity.

III. Additional Commentary:

CAIRP is cognizant of the regulatory oversight to which the OSB has been mandated in regards to CCAA proceedings.  CAIRP is concerned that unforeseen interpretational or administrative issues may arise in respect of the carrying out of this mandate.  In addition, CAIRP anticipates that its members may seek the guidance of the association as issues arise from the newly mandated regulatory oversight by the OSB.  CAIRP remains committed to support the efforts of the OSB with its mandate.  In addition, CAIRP remains committed to support the members of the association to resolve issues that arise from the regulatory oversight in a timely and efficient fashion.  

CAIRP remains confident that regular and issue specific consultation between the association (including the association’s Corporate Practice Committee that represents the collective interests of Canada’s eight largest restructuring firms and whose members are engaged as monitors in the vast majority of CCAA proceedings) and the OSB will serve the interests of all stakeholders.

All of which is respectfully submitted.
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� 	The Canadian Association of Insolvency and Restructuring Professionals (CAIRP) is the national professional organization representing some 887 general members acting as trustees in bankruptcy, receivers, agents, monitors and consultants in insolvency matters.  A non-profit corporation, CAIRP was created in 1979 to advocate a fair, transparent and effective system of insolvency/restructuring administration throughout Canada.


� 	An Act to amend the Bankruptcy and Insolvency Act, the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of the Statutes of Canada, 2005.





CAIRP and its members are committed to professionalism, trustworthiness and objectivity

