One of the objectives. of an efficisnt hsolvency and bankruptcy system is that it diseourages both
_prematusré liquidation and deferred liquidation.” Premature Hquidation arises because over-
:-;‘: i o - A" e&uﬁon by diréctors and officers leads to filing of bankruptcy premamra:y. or credrtors move to .
enfor‘ee thek' claims on all or substantially all of .tha asssts without a. prior determmatxon of
wheiher ﬂ'xere Is go!ng concem valus In the emerpr;se. Deterred I'quidation is where directors
andofﬁeershaven&aﬂedhaﬁmelymamartodeaiwiﬁﬂzeﬂmsﬁnanmald@mss.

. premazura and-deferred liquidations by eneouraghg the debtor's directors and ofﬂcers to ﬁle ina
" 'ﬁme%y mamer and determhe whether there isa vfab!e busmess p|an tha& may be acoeptable fo

AndrewKentandWael Bostomhavesuggsstedmme!b!eandfuncMnsofamonxwwere .
~ Gongeived dasbelngdﬂfemntﬁomﬂ\ose of & trustes, and that Parliament did notvlewthe roles -
asaconmct.“ They suggest that the issus is ore one n! percaptlon about the’ appearance of
'fahﬂaasandhtegtﬁym e reafructuring process, rathér than anlssueof sut:rstanca*‘7 “They
obsetvema:wh!le the monitor In the Royal Oakand Canada 3000 cases ﬁled material ddverse
. d:angere;boﬂs meeempertsar‘eem«mlym Ksntqnd Rostom suggestmatincreasingly.
“ the monitor Is taldng onﬁmem}sof‘super-monﬁm’ pstformlng a whote new range ouuncnons,-
indudlng‘ N ; .

b

> tha monitor frequsntly advises. managemem on. how to azﬁust to the restmctunng
‘process and deal with the vaﬁoua sukeholder groups at the same time that the
. ) monttor Is mon!bortng compiiance by the debtor-with the various restnctions contamed
lnmehlﬁalorder ’

-1 ® Sarva] suprd. note 48 ot chapter 2.
o "chbnmEquipmem.suym,mtcdémpms.s 23and 49. -

' “And:ewKemandW&ﬁlRosm"l‘heAudxwrasMcmtm’inCCAAprocecdmgs.Whm:sﬂwDeba(c""
. inAnnual Review of Insolvency Law (Toronto, Carswell, 2004) at 197-210, citing Canada, Parlizment,
Wofmsmmmmmsmm . Trade and Comumerce ™ 1ssue No. 17, February

6 What is wtclmriswhdlmthcvmmcbecmetheymgmmnymtmqmmd. or whether the authors
. }dﬁ:uﬁedspmblamthatnuedstobeaddmssed.



» tha monitor im:reasmgly acts a5 the debtor's financial advisor particuiariy in respect :
, of sman -or mid-stzed ‘companies in.order to realize substantial cost saﬁngs, o
» the monitor ¢an facilitate constructive’ negotiations. between the: debtor and crecﬁtors
. with respect to the tarms of the restructuring, particularly where creditors do not have
- 'fullconﬁdeneamaxtsﬂngmmgam. . i :
. in some cases. the _monitor - has eﬁectiveiy replaced . the board and senior )
manmmem and has assumad- control of the reprgamzaﬁon process, usuauy asa
" result of a loss'of confidance in management. An example is ine Foyal Oakcase.®
: » Ina number of cases, the ‘monitor has sither expressly. onknpﬁedly been appomted .
:'.asa recexvarto run asa!es pmcmforall'orforasubmma!partof thebusineésor )
pmpsrtyoﬂha datitnr CeT

"\’.

R R

Kent dnd Rosmrn observe that while the’ ﬂexlhimy in. ma role.is-a pos!ﬁva developmem. the -
_tradiﬂona!viewmmsinappmpnaﬁaforanaudtortoactasamceivenscompﬂcatedwhereme-
.'rmnmor is directed to run a disposition process. as Hf-the. monitor wem a mcelver. i Théy have’

mposedanmnbwofposs(b!eﬁchﬁmﬁsmmba!ancememleofmemmmmeoom

proeesa. Thera shodd be ‘groater- Eldrity about, and disclasum of, xhe ro!es gcnmﬂy bamg,'
S _:partomed by the momtor fn each particutar CCAA case. They argue matthere may be s:tuahons

. "_‘.wham the court and credz'eam ‘Woluld ‘expéct the monitor notto’ make mmmmendaﬁons for -
-, example wheie the riGritor K halped the deblor to-negotiate & matérial fransaction, They also.
N suggsstﬁ\at lncaseawhamﬂwmuﬁtofbmm&vamawﬂchdogmdbacﬁﬁgasaﬁnanmal
o advisormmadebm: ﬂnsmonitofshouldnotbetteatedasanofhceroragentofhecomtn ‘

-

‘.._Davld Ba!rd has proposed mmmedumdmemmmrmuﬁdbedivmw up. creatmgan
o "admkﬂstmtor" appoifited by the dabtor and & monmf -appointad by the creditors‘ commitiee.”™
He suggests that the admmistrator woméd be’ respens!bb for all the admhzstraﬁve procedures .
requimd for processmg and implementing a plan of arrangsment,. sumlar fo:a pmposal trustes
" . under the B!A. mciudmg the accuracy of the cash ﬂow statements, recewmg procis ofclaim and

 Roval Oak Mines Inc. Re (1999). 11 C.B.R. (4th) 122. Kent and Rostom observe that jpdustry. MS
have recommended that the power to appoint 2 manager. be expressly incorporated into the CCA4, citing
. Thclmohmcvhsﬁhmof&mdnmﬂﬂm&m&mhsodaﬁmbfh&olwwyanﬂkcmg

L  Professionals. JofmTaskFameonBusmﬁslmohwwylawRq‘om Reparr (March 15, 200”)3150.

¥ Rent and Rostoi. supra. note 66.
-"Ibid.
2 Ibid.

7 Pavid Baird, “Moral DxlcmmasRelmng onccpdensolvmcmecﬂm (3003. CAIRP Educational
‘Forum) at 9.
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" calling mastings of creditors. Under Baird's proposed model, the administtator would bo able to
assume the role of financial advisor; strategist and advocate for the company it the ‘debtor
‘ oorporaﬂcn wished, and that in eueh a defined rols, the auditor could act as administrator. Baird
" then-argues for a namower role for the monfmr. deaung with matters where independence from
) the debtof co:poraﬁon was required commernting .on. the reasonableness of- the cash “flow -
’ stahements acting &s whistle b!ower H there Is a maxer:al change uf cxrcumstances artd
' enhngonthe mamsandfmxmassofmepian” S
i the harm to be'prevenited is confiict of mterest or pereeived ponﬂ'cct 6! Emerest then the statutory
'.!anguaga nesds to address more ﬁbomeiy the role of auditor and of monitor. "The “auditor as
financial ddvisor of the debtor should be. prohibited from belng monitor yetan auditorthat has -
- acted as oulside, mdepeﬂdant audttor in a disinterestad manner could perlorm the roie i the roiel o

" i3 to .monttor.only, as narrowly défined. . Simliafly. the audicr that has beccme teo cloeely ‘

“* Invielved i the’ debtor menagement's ‘decision ‘making showd be prec!uded fmm bemg momtor,

' esmattnvohvamanmeytmpairltsahimytoprowdeanlmparna!op}nlon ontheﬁnanual

. “statements. The - atamwry daﬁmuon of. the rnomtor also requires some clanﬁcaﬁcn. The

S moniteting, feporiing and. medjating funwons of the monitor shouid be dzstmguished from the -
o advooacy and firancial or business advice fmcﬁm Where the monitbr is perlom\hng the iatter, _
. reﬂecl ‘that R Tsmt an officer” ef :he oourt rendeﬂng an :mpania{ opnefn“en aspects*‘of the .
- pioceeding. It is not the title of auditor ormontﬁormwis problematlc.bm mherthe ecope of -

duties and.conflicts that must bs mors properly identified and, whare necessaxy sepérated. This )

" . ndeds statutory codification. Intheinteﬂm,mecourtsshouldbecareﬂﬂtodvscemmerofeofme

“thonitor dnd the amount of deference that should be acoorded its cpimon. Thera should be a
mamforcmdltorstoemrees&wlropimonsastoﬂxe propnetyofmemorﬁtor's rolemadvance."
.of the court's appointment or very shortly afierward, wlth mean%ngfui scmﬁny by1he ceurt of any
iconcemabouthnparﬂamyoranyconﬂm '

E. Muliple Roles of Trustses and RW uneer,iiaoi' BIA
] Canada, it Is common that tnso!vency profeesiuna!s act in more than- one capacuty. The court- -

has held that the ccurt-appmnted meiver Is neither an agent of the seeunty holdérs- nor of the
debtor, rather, :tactxonltsownbehalf m;dutresaresetoutbyﬁ\eappomhngorderand:treports

-dbid. a8 10,



o4 -

,.i:“

~tp jhe .court as a means of bemg accoumab:e to the court and to.all imerested parhes Yet
f azﬁng In more that one capactty ean raise issues of potentiat conflicts of interest. For examp!e,

COmmonweaItb Investors Syndmte Lid., !ha ooun revoked the appointment of & tmstea who was
;a&aq actlng as oo-ﬂquidmor of the subs:dianes of the banklupt debtor" The court found that in
. ﬂgggsimumsmnm tha frustes was not acting lndependemiy and appeared to side with the groitp

E :of ‘vompanies In which the trustee acted as oo-l!quidator, contrary $o its ﬂduclary obﬁgatmn. In -
. b’lidge (Trustes of) v. St James Sscuntres “Ing,, the Omario Court of Appeal set aside the -
aﬁpo!nhnem of an msoivency pfacﬁtioner as recelver where- it had acted -as trustee of two
bax:;kmpt companies and an andivldual hankrupt and was subsequenﬁy appomtad as mcewer of
two. othar oompan!es. i ‘The Court found a confiict’ of Interest existed between the parties mder
th{a ccnuo! of the mso!vency pracdﬁcher end set aside the receivership appolmment.

p@d&or that appomtad it once Ittakes on’the ro!e ofirusm Whara the mceiver is coun-
_.eﬁ.ltalteadyhasadutytoﬂmécoxh‘taﬁdtoallcreduorsmatconhnueshnscapamtyas '

i by mdtors. the Superlmendem of Banktuptcy or'the court,r and privately appcinted
x L3, 88 repelver by 1 the. etedltor or ‘appointed by court order on“a: creditor’s request. . - The privately

appcirned racewer becoming trustee aecurs because the securad creditor.may, baable to benefit
- tfmm having its recoivef act as trustes, mcluding ‘the ful{ rangs of invesoga!xon ‘and realization
,\--'_. powens -under the ‘BIA, the ab'my to pursue revbewable transactions, the trustee’s ability to

I

&Bakemamlmemadmal. u@m.mss uxpmn.34 ]
3 Commanwealrh Investors Syndicate L+d. [1986) 61 C.B.R(N.S.) 147 (B. csey.’
m lI![dge (Mee of v. St. James Securin’es Inc. (20025 34 C.B.R. @07 (Onx. CA).

- B e gt i am objective one. see Tannis 'ﬁudmg Inc. v, Cam Food Services Lid, (Trusrce o_f) [1988} §7CB.1
(Ouit. 5.C.): Piscines et Paﬂo: G.H.O. Inc. (1991) 1E. 38926 (cs. Qué.).” .

™ Prince Edward Islahd v. BcnkochmScoria(wSS). 70CBR. (NS, }209, 72 Nild. &P.E.LR. 119,
(P.ELT.D.). reversed on other grounds, (1989), 81 Nfid. &P.E.I.R. 295 (P.EJ.C.A.)

wlbid. .
¥ Sections 14, 14.03. 14.04. BIA.
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.disc!aim loses, and the economies. that ara generated by having the mcetver who is slraady )

 famliar with the debtor's business affairs act as trustee. In such cases, the trustes Is dn oﬂ"xcer of
the coutt, but may have obligations fo the secured crecﬁtor in its recafvership role. The duty'l
.under | both roles Is to act honestly and in good faith and to deal with the. property of the bankrupt
In a commercia!!y reasonable manper.Z A trustee under the BIA ganera!ly aczs sub}ect to the

h , ﬂghts ot sécured creditors, and its powers of mspaaion, valuaﬂon and fealizaﬁon are- fighly

- pmoeads.

codified in the BIA® The trustee’s primary ob!lgaﬁon is to the court and 1o unsecured creditors
" arid its actions are subjact to approval by unsecurad wad}tors either through treditor votes or the
dacision malking of inspectors appolnted to mpresem unsscured cmcﬁtors“ “The: feceiver's
'~:abliga:&on is to the secursd credrtor that appointed it, and more genem!iy to other cw&tom and
‘tha debtor in torms of its conduct both in dwc!osing and ln mlng on assats and distribuﬁng the'

K

" Hence, whereﬁtem isapposnnnemasbommme and mceiver e moivancypmfassxonax has.
reporﬁng reapmsibﬁiﬂes and dutles that may conflict. For example, the mspectcrs may chaﬁenge
‘the ‘approach taken by the recsiver in dispesing of secured asssts In teiins of‘mevatue realized -
" or the adeqmcyofmesa!epmcess Thawsa(soapmmalcmﬁﬁctofzmmstmrem .

'mxstee is asked by unsecuréd creditors o chauenge tha mcunty becauea of lmpmper regisimtcon. '

- businassvﬁﬁlmasacuradcredim cmrtgmepmmmacﬁniwmfsresﬂoméexc{udmor

' ‘gttier creditérs. and the. dsbtor, ‘While'theérs ‘shauld not be' canfidentiality whers ths trustee has-

‘mitilipte” obifigations; there may be normntive pressure by the secured creditor that has retmned
‘ﬂwmssteetono%disdaseinfomanonmmwhsthasbeenmadepmy R

“The BIA ‘allows trustees to acton behalf ofa secured creditor a!mough 1t specﬁnes ﬁhat a trustee’
- shall not take on this engagement unless the trustee has an’ opinion from cgunael mdependen% ot
the secured party that the sscurity Is valid and enforceabls against the bankmp’xcy “astate.®®

’ ‘Bam«uptey Directive 18R spécifies that where a frustee reafises on a wwwd creditor's assets, '

'!hetrusteemus:mamamawdmanmcocdofmeeapadtyandtamtsmderwfuchmemsteg '

© Section 247, BIA.
® Sections 69-69.4. 70, 79, 81, 127-135, BIA.
- ® Sections 30, 31. BIA.
" Seciions 245, 246, BIA.
% Secticn 13.4 Bia,



* ag
.’?operatas on bahalf d the secwed creditor; and ‘must also ma!main sufficient aceotmhng records
to segregate the costa and ad!viues undenaken for the benefit of the sacured credltor

Damel Dowua!l has obaervad that trustees are frequentfy uncmxcal in. axamimng the opamon that
.ﬂzp security ls valid and enfomeab!e Heg" suggests that this Is particularly probiemaﬁc whare -
aéumy s mken between nelated parues and there are’ pxoblema with adaquate corporats

;Ede&ﬁmrs.lssue&mgmd:ngwhogetstfwbeheﬁtofsuwess!ul revarsa!ofafraudule«ﬂemvayame
trangacﬂon secumd creditor reiusal to ot surptus prooeeds be paxd out becausa, pf concem

“tustde. has maéa‘fu!l ds’sc!osum 8t the possible cerifiict, ifie' complaining: pany,delays in pblesting

and thers is b-evidencs of real prejudba o smxon 13.9(2)-of the BIA. requires thai the trustee’

] disdosewhathernismamormewofammdenmy Yetdisclosuredoesnotaddress_ ‘

i thepotenﬁal conﬂictsissues pmﬁcu!arly whare there maybe reviswable imm-corporate transfers :
z .«‘Ofm
Whenacﬂngunderptoposalpmm&om&ﬂmsm.meﬁusmhasadmyofeamtnmecre&tors '
Asacourt-appomﬁedofﬂcer.mepmposalmsteamporkswm&to:sonmameﬁtsolany ’

’.’Bmmpzcynhecﬁvemxmwmn&mm@mmmemmmbymmof
Sccured Creditors’ Assets™. See also Bankruptey Directive 10 “Redemption of Secusity and Section 147 Levy of the
-BIA™, mmmmmmmdmammmemmmhm@mm -
Almammbuedamin!hemnmen

.“mmmwmmwmcmmmmmmwnamnom SupaxmsndentofBan!uupmy
Wm!ﬂ(mfﬂe%mmx

% fbid. s 11.
®bid, 212,
" R. J. Nicol Censtruction Lid. v. Nicol (1995), 30 CBR. (3d) 90 593 (Onz. CAL).



i~ sufficlently codified in the statdte,
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proposal and must ensma sufficient disclosure of the finances of the debtor so that crednors are
sble to make an [nformed dacision as to whether to vole in favour of the propasal The trustes
named in a notice of intentlon to fite a proposal Is required to fﬁa a reponon the business and .
affairs of the debtor where there is any material adverse change in the pro;ected cash flow or
financlal cimumstames or on any applscation for an extension of the. stay penod commennng on
the prospects for- dsvising a viable proposal.® Bankruptcy direcﬂves emphasaze that the
' cmdbﬂityofﬁtebanknmtcyandmwemysystemdapendsonmetmsteesobjechvnymme
‘proceéss and on full and fair disclosure of relevant information.™ Yetthe proposal tnxstee is.also -
o advise the debtor on how to craft a proposax that 1§ most fikely to give a chance to rehabilitate -
the debtor and to secure the requbue creditor support in the proposal process. At the same time,
the trustse is raqu!red to report on the reasonebleness ot the debtor's statement of pro;ected "
* cash flow.** While theraare potentxalconﬂ:ets here. ita!soseemsevidemmatmetrustees role
18 to engage In & balancing, having regard m tha interests of all stakeholders. “This may-not be

Ao

Themlape,,s_eve'r'ai pdnéiples and best pracﬂces that aimed at ai'}oiﬂiﬁg these conﬂlcts )
> Disdqsumatmeoutsetdanylnsowencywbankwptcyprocessbiwhosemterests4
K . 'tha trustee is agting. on baha!f of, Inciuding vmtten axplanaﬁon of any Dotenual
) =ooniﬁctaoﬂntetestthatarelikejymame, ,' e A -w..,;;.;,
" > -obtain. some'. assurance . of Jnformed consem, eithar through paﬁtes saeking'

"indepéndem legal advioeor having the smkeholders sign an acknow!edgemam‘as .. -

the natute ofﬂ\etelaﬁonship . . . . ey
~>" ‘mieet statutory requirements for nm o creditors ahd hspecms of ‘a dual

- appointrent, the basts of ramuneration and notice’ of the legal’ “opliiion ‘as’ to the . -

’ ~vaﬁd&yand enfomabmw oﬂhe security undarwhtchthe reoewer{s acung;
> " scrutindse the “valid and enforwabie‘ opinion In the mterests‘of all smkeholdam L
"> have clear policies regarding the comumeation of conﬁdanﬁal iffiémiation and clear .
_processes for disclosing this. policy to cteditors. mspectors and othet stakeholders in
the insolvency or bankruptcy process,. Inciuding how the’ scope of disclostre may
.smﬂrfmero{eofmeprofessionalshtfesfmm recelvertotrusteeoroﬂtarmla‘
(stamory guidénce in this wouid be he!pfui) ;

k4

¥ Section 50.4(7). BIA.

# Bankrapicy Directive No. 20, "anoxmontobchvvidadm&edimmCmmncmaiPmpomls
® Section 50.1, BIA.

. ® Section 134, BIA. .
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. > o ore a standard of good faith dealings and impartiality in dealing with

S develop ongong | pmcaesss for rhonitoring mnfficts of interest; (
a whemby the tiustes or other Enso%venoy professional can
Lre "ment or shed the conflicted t .an insolvency
pmfasa{ana! wl'w will'act in the best{rmemsts of the crediors; and
p ongoing tralning of mo!vency profaasbnais on the. nature and soope of
confiicts and the need for ethicat standards ﬁ)at‘sixminate the contlicts. -

("*J-

pj éBanhuptwmdtheRoia of Pz‘ofessionab

nada thore “were 84.251 comumar insdvenctes 2603, up from’ 10, 000 bankmpues

’ . Since the. inﬁwmﬁonofmmrpfoposalsinws2asmaltemaﬁve

work out “their affairs and mw bamzmptcy the mmbar of consumer propesals has

-8 aly.. hﬁe the B.IA Tefers to “cﬂnmmer“ ban)aupb::y and proposels

it the refofm procesa have raccmmended ohangmg this to ’*pérsmal" to
wcfﬁ?emalmssofmdua}ﬁnancfaid@isnws Boﬂneansamummwspapen

ot s also grown donsiderably. -While
6f 00 fleensed trustees working In 250
wry 1?Oﬂzmsfnﬂiviﬂua!s thaiﬁieatim 100 personal - .
T means ‘that mughiy sm trustees are ‘engaged
ciat. Rseefver selects the
itors,™ yetin practice, the
mlud‘ng aﬁcsrtalning
g the oplions avaﬂable to the
, and nspo:ﬁng to the -
. “of the estate,  As discusssd.
.. an or'to creditors. . Best

*% 0SB, AaauaISwdsdmlRepm':. 2003 mm.smmsw See also Personal Insolvency Task
Force. Final Report. (Otawa. Industry Canada. 2002) ¢“PITF Report™) at 6: OSB. Bankrupicy Statistics for
Calmdar Ymn’zﬁﬂf ’!‘ab}zs 2and 4B, mmwmm

“*% 0SB, on file with author.
“% Section 49(4), BIA.
¥ See the discussion below on trustee fees.
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pracﬁoe suggests that the trustée should explain its. obﬁgations at the outsat, be sahsﬁed that the .

debtor understands: the nature of. the tustes's chﬁgaﬁons. and have the debtor ° sngn
' ‘ac:knowledgememofme reianonshlp

“The lssue of confidentiality is one issue where potenﬁal conchts and’ sthical issues anse The
' hustee in ﬁrst interviewing the debtor to ascettain the reasons for the financlal distress and to

canvass the opﬂom avaﬂable. may haar mformaﬁon regarding transacﬁons that' are r:avnewable or
panicular preferences or settlements made by the dabtor in the’ period laéding up to fi ﬂmg for.

bankmpt:y or. filing a notice .of intention to make a pmposai i the tmstee ﬁas not.been-
. absolutely candid at the outset of ﬁtemeﬁngmatmetmsmtsmeretorepresantﬁ\ecrednors,
‘ﬂmetmstaemayfaceaserlous confilct in terms oﬂheeﬂmso! eithertakmg on the engagement or
-of feporﬁng the ccnversaﬁon to the. trushea thm utﬂmately does take on lhe assignment.: Best -
“practica wggastsmmﬁtehusteebadearabomm pmfesslonalobngaﬁonsatmeoutsei.mat' ‘
'mwmmmamwmmmmmmmdmmﬁewmpmemvesﬁganm -
- of the lmpugnad transaction. Yet there mayba pressureto lgr\omﬁ\ese elhical praciices in- order‘,
'tosecureihefite.

As wlth commercial msolvency prachﬁonera, there has been a paucrty of wnhng omha role of the

> “personal msolvemy profawonal in Canada. particularly in respect of ethical i issues; ‘although this
e “‘disgussion’ I8 now . staiting 1o _occur, o . ‘The Personal lnsolvancy* Task * Foree. Fteport.
a 'f ‘commissioned by the federal govemment to smt!y and make wcarnmndatlons ‘on nefqrm of the,
v "'B!A,eommenﬁadonthevitalmleoﬂwmeesinme process However.hmbofmemfee acadenucs

'onmaPlTFdlssentedhtheﬁnal report, pﬁmamyonmeissueofmeroléoflwstees potential

" .:conﬂicls of intersst in the- process, tha faflure to undertake empirical research daring the reform

process and the fa!(ure to oonsndar more ﬁmdamemai pubﬁc altemaﬁves to- ﬁte ‘current:

. privaselpubﬁc system of bankruptcy Subsequent oommenmry by ﬁ\e two dissenting scholars: o
' 'has included a more direct critique of trustees. R is worth examining some of the isstes raised in

an eﬁorttoﬁ‘tink about the future direction of the practice and questlans of conilicts of Intemst and - -
pmfeseiona! ethics o :

1 David WoodandGuylameHonlchaveboﬁnmeendywﬂtmnonﬁns aubjea.pmvidmgahelpfulsmningpmnt '

- for thinking about the role of the professional in personal insolvency and bankruptcy cases. David 8. Woaod, “The

Ro!eofmeMmemPasonalhsolvencyMam . Arnual Review of Insolvency Law, 003.('!‘0:01\:0.
Carswell, 2004): Guylaine Houle, *Ethics in the Practice of Pérsonal Insolvency Law", papet presented 10'the

. ﬁmAnnnalConfmcconRevi:wofInsoimcyuw,UBCkayofuw Vancouva' (6Febmaxy2004).

file with author.

1% Ramsay. Reservations arid Dissent, Persenal Insolvency Task Force Final chorr supm. ‘Dote 96 £ 93; Jacob
S. Ziegel. Reservations and Dissenting Views on the Task Force Report, ibid, at97, * -



‘é» rl R mosivom!hhismtxquaofthe#mfesawnandmfonn‘

. efforts: He uses pubac choice theory, a methéd of analysts by saveral bankmptcy scholars in the

United ssazas, to analyse the development of Caxiadian bankmuptcy law. 1 -Essentially, public
e .. ﬁ\aory suggasts that rational se!f-kmrasmd actors maxim!wa their utility (beneﬁts to seff) -
age in rent seeking (whiah means ﬁmt it is not wonomicaliy ]usﬁﬁab!c that thsse actors -
benaﬁw they are see{dng, Lo, a monopoiy on b&nef&s} in the pomfw! reform process
® obsemeaﬁmcqnsumardemorsasadﬁ&emm‘ehk&tymmmeﬁmm :
fobbying for political change than waii—organizsd groups sucti as tustees.™ He has
tedﬁm;taithwgh immedbythacﬂiceofmsmmdem o‘lﬁad«upk:y mmtees

ammopaiyin &nadambar&mmpmcessﬁwg Heobseﬂasthatwwe mosttmsteesaxe

tants tmsmaremta seﬁ-gcwenung pmfessfon like and accountants, amwugh
Pmmo?mmmmmmemofmmsismmaxmm
hence ‘a ‘ tomysubsﬁtutao?p&bﬁcfor,

pro o for their services, *

is. awﬁdcﬂﬂaua&atmmmd ‘bankruptey sgisiation . were not adequa
mﬁwPwppmmmmﬂtﬁmawowmhavam&wmmﬁmmme
-rgform. ‘ §-tiie chaflange of truly having those’
krupt do nm ’nave the energy,
d&helieye Mmaym#averbe
thqp thﬁwaxbave-'
thatstﬂ! exlstsbs?ﬁrtﬁ
ugshmfeno!devascped in
wsmatﬁxereare
mwmm,m

of pol%ﬁcai progesses, it has cans@erabfe hmns
by parties &x thalz lobbymg efforts,
reducing ing Tor purely economic self-interest. - It Is bankruptcy's law and

Tat

David Skeel-Ir., Debr's Doniinion, A History  Bankruptey Law inAmenm(Prmct;mx. Princeton
"Press, 2001): . A. L Ogus. Regudations Legal Form and Economic Theory (Oxford: Clarendon -
¥ L McLeod. Public Cholce: Anmmmm.sed«(omzmm 1996).

s Ramsay. supra. note 7t 388,

“M?Igf m388mtmg:hccmmpl¢ofmmwbbymgmeummmepnbhclyadtﬁmmmgrmmthc
19
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E econombs version of the ratronal actor theory, a theory that ignoras bankmptcy professionals,
) t_. debtors and cthers as socially situated. Public choics theory,. in reducing all groups to a single
aatf-mterest ignoras the diversity of professionals wommg in personal bankruptcy law and' their
multxpla ob}ecﬁves for ‘working in the field. "Just as lawyers academics and othets camot be
lumped tnto ona gmup with singlé Income maximizing se!f-interest driving all waws. public choice
ﬁéory tends 'to reduce pomlcal and pollcy decisions o 8 one dimenslonal wew 6t trustees.
‘enee, the analysis put fonnrard by scholars such as David Skae! in his book on the history of -
U S bénkruptcy law aind public thoice theory is meresting but very thin on an overall normatwe
fcﬁmemnc for thlnklng about bankruptcy law. - :

¥ fThe two dissenﬁng scholars ln the PrrF process have, howevar. raised some relévant points that
tha profession shou!d address, preferably pﬂor to tha next shge of the leglslaﬁve refonn pracess.

A .." l.aek of Emp{rlenl Rmarch of Personal lnsolvenoy and Bankmptcy

*

Ffrst. is the cﬂﬁque thet there is a tackofemp%nca! deta on which to base bankruptey reform
’.recornmendaﬁons This ‘“is a valld ‘critique. To date 1here have heen vety ﬂaw studwes on’

o '-lmer'nauonauy Thérs: have been-some quialtative smdias that have been hotly criiqued by the
* "’mefesston et in'the abésnos of altemative-and better data, it s difficult for the casial dbserver
R -wassassbothﬁreamdies and their critiques In terms of what they tel usaboutﬁ\ebarﬂcrup&ey :
coT system The "PITF was given nelther the time nor resources to undertake oomprehenswe"

s . resaarch sn.ldi&s. Similardly, while Industry Canada policy analysts have made considerable.". -

; o efforts to broadly consiit withstakeholtersin the reform process, i is less than clear whether
o N -}hey Were g!van su!ﬂdanr resources fi the -parsonal Insolvency side to undertake empirical

B g resear@h into bothi the Canadan system and compamﬁve systems intsmaﬂonally While this was
N deally & govemment deckion. it may bs that the protession has a role in either fundi ing better
‘ empirica! research on an arm's length basis, or ln pressing the govamment to uridertake this. -

One example is the dabate mgarding whether or not there should be a publicly funded process
" for jJudgment-proof debtors, those that have asssts and income that are exampt from seizure by .

creditors. The debate during the PITF process was whether to create ' separate regrme that
 provides an altemative to those debtors that have no assets that would be avalidbie to satisfy -
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-.‘.creditors daxms but whio require relief from aggressive. dsbt. co!lecn:m eﬂoﬂs The PlTF :
considered a system in which debtors would be given refief from debt collectxon eﬂons and then
monitored for an extended period to ensure’ that they remained wrﬂ'xout nonvvexempt assels or
) surp!us fncome however. it re]ected the altsrnative as unmanageable given the mébimy of the
- - papulation and barriers to efféctive monitonng.’w The points rassed by the PiTF ‘were vahd yot

: '_1319 dmenﬁng reporis of the PITF. criticized the iack of. consfdsraﬁon of othef auematives io :
address this pmb!am‘“ In part, this critique was almed ata failad oppcm.mﬂy to more tulsomely
consider the oMechves of the personal bahkxuptcy system as a- form of. consumer prctectim.
) -social wellare mechanism or a creditor’s remedy. and the failure to undertake the reseanch to .
", . inform this discyssion,'® Professor Ramsay has suggested that research.in the reform procese
.-/ should have Included research sxp!oring some of thie central Goncapts ofpersonal msoh(ency law;

"+ . economic-analyses of diﬂerem modeis of bmmpa:y law and service delivery; and data culéction

" aiboth public perception and the direct experiefios:of tidse involved-n the systorm, ingluding an ‘
assessment of the success orfallure ofﬁzepmpésalpmcess sifice it has been enacted““ This .
’ >lsacdﬁqueofthaleglsiammmoremanmePﬁF,inﬂwsemeofresourcesdimmdatm'
process. It Is notable that other public pcﬁcy initiatives have had cons:derably mora resoumes
+ directed at study before the policles are lmpiemented. Hence personal bankrupk:y is the. poor .
. cousin of othér public policy aress in terms of research doliars. allocated in pubﬁc pollcy dectsnons. ‘

Lo -;]t:s; as-welfare has histpncally been atthe pmvfncla! govamnwntlevel.

o Hnstorleaﬂy them was a publiciy furided wme agency in Cmada cal%ed me Federal insoivency"
’Trusase Agency {FITA). whiich eperated - from the. early 1970 untrl appm:dmataiy “1980.

o :’Why it was dismamled s’ son\ewmt eomasmdand 1here ared'wsm recoﬂecﬁons, incluﬁng that =

_there was coneam that Iegauy the ‘FITA. was not’ ,properly consﬁmteﬂ. given- tha stamwry
_ ':Ianguage thattrustees Iobbled the federal govemment to end, FWAandmd\}émécasestome
__privaﬁe secbor becauss of a belief that ﬂzere was a profit to be. madeimm admimstenng these

. files; orthatﬂ'te tedaral govemment.ns padofltsovemﬂshﬂttopnvaﬁzaﬁon waseaganoget

Lo mnofFrrAandhavethepﬂvatesectormkeover F!TAwasrep!aoadbyvaﬁaﬁonsofwhatwas

. known as the “referral program" nittially, under this program, debtors would submit appﬂcaﬁons

. ..’,'tottwOSB MOSBOfﬂcefwotddpsffonnascreentnglntewbwwmmedebtorandmenmr ,

, . the debtoron a roiaﬁonal basis to the next trustee on the "referral list af trustees that had agreed:
.o hand!e these fﬂes for tittle or' no up-front fee. Evemually. the screenmg in;ennew was dropped .

“"FH?Repm .supra. notc%at'ro-ﬂ .
,..’“Iainkmy Rmnmmandb&sm: PITTReport supra, pote mzaws,
. P Ibid. w94
"ofbid.
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‘and the 'practiéé'hﬁ most of Canada by 1982 was that applications from debtor's were simply - -
. tumed over to the next trustes on the -“referral list". A maior probiem was that there were :
" rastrictions on the numbers of trustees allowad on the “referral lists" In some regions whxch

" _prompted the excluded trustees to claim that it was unfalr to only allow some trustees on the lists.

- Antther criticism was. that the 0SB ofﬁoes wera spendng an inordinate amount of time simply

- reoeiving appiications and then forwardhg them on to tms:ees ‘As a oonsequeme 'in 1985 or

1986, the Bankruptcy Assistance Program came into sffect foﬂowmg !engthy discussions Wiﬂ'l the
"trustee association and a joint commitiee made up of 0SB represemaﬁves and tristees. At the.

] . time it was belisved that the program would only be used by a very smail number of’ debtorsand

'muusteeswomdgmranyba able to handls- mevastmajoﬁtyoffﬂesintheﬂrstmtande -a
'beliefﬁlathasproventobemcase‘ - ’

A""Hence.one!‘sleftwihsomeuncenahtyastowheﬂmrornotmeretsaprob!emofaecesstome' .
" “bankruptoy system for the lsast welkoff debtors, Intuitively, given that 80-85% of all barkrupts
_ "havenosu:plushoome,itseemsmatmemmustbe Yetmeosareportsmﬂmeivesless

o thanSOOcasesunderitsBankmptcyAss@amergwneMyearand!sab!emmdMeesto
"':,_pertorm benkrupicy services at less, litte.or no cost. where necassary it does Tiot ‘receive: -
':‘.oomplarntsﬂ'xatﬂﬂspfogmnhasmtassisted. ewennoapparempmm "anhedborofthe

o iThadimumyismafam«otapubﬁcvmceabmnﬁresaiswesdoesndtmeanmatﬁmreﬁnotanz

) ' acééés pmb!em.andabsammhha!reseawhonawﬂl not know. Asaoohseqﬂence,me*debate ‘

- takes place on the basis of different normative.views aboutmess’i}-'c:mada, Bs'cpicsedtoa, .
deeper understaniding of the problems that may. exist. No doubt. there wou!d be problems in

" co!lectmg ‘the data, but they are not Insurmountable. Debtors that mach the lows poinﬂn the social. -

‘safety net end’ up in the welfare system and this highly oodiﬂed regxme would provlde éne source

- of gathering information about debtors who have not accessed the bankmptcy’system. “This

.. would not generate data mgard!ng those who have fallen one step further through the last aoc:al-

. satmynet.mnstwouldbeasm. ’ -

X 'me is the’ responslbmty of the profession In pushmg for s!udy of theae lssubs? From ah “other-
. imerested" perspactive, it would support ensuring the best reform proeess posshle and assist in -

" ‘givingvoioetoarangaofeonsﬂmmswhoseﬂrsiohand vnewsamnotcurrenﬁymﬁxepubﬁc

domain.” Self-interéstedly, support for research may substant:aie trustees’ own ‘professional -
expeﬁencewimdebmmhmmsdwhmhermmtmemambmmtomesymm Eimerway,
wouid allow for more informed dsc{sion making about the appropnate ro!e and hmﬁauons of

- ¥ My thanks to the OSB for providing this history of the program.
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| trustees as lnsohlancy professiona}s and lénd more credibllity to the percephon pf trustees as
g "4. profess!onals that balance divarse Intarests in the bankrupmy and insolvency system

e Tha lnhenm Conﬂuct of lnummt of Tnm in the Lagts!aﬁve Reform Process

3 !8 a touchy subbct for insolvancy pmfesslonals. becwsa. as noted. . ghove, trustees have
en oountlass volunteer hours ofi the PITF, in-werking- groups fn their professional orgamzatxon
;hecanad:an Assocmon of. lnsuivency aid: Restructuring Prcfass:onals (CAIRP), and In their
- ,.dllectsewiceefforlstoconmar debtors Thasa eﬂortsareaxmedatdebahng and amwng atas
- brpad a consensus as pos%le abott reforins tha: would enhance the: transparancy. cessibl!:ty

ﬁrb?;entconﬂlcts of mterest in ’chat théy have an economic stake tn trie. current system, although
st stake -differs. oona!deratily armong the trustsss; justes! it does -arong. aeadgmtcs This
WWMhWWMWdWEM&&eMpm Pomyreform :
cécqbswhen advocates in m'é"systam acanedgthismry -and.. btesps andthen work
T u@mssyeswiﬂ\omerstakehoidarstoseekﬁ'seappmpﬁam ba!annelnﬂ\abanktwtc)fand
. k;sowsncysystam Thedlaﬂengels howmbmademhemmrepresemaﬁon atthetable. while .
WY .rewgnizmg bo’th the valuab&e contribuﬁon and the potentlal confiicts that the pmtession bnngs to
,thetable. T - ; REUPERE

:

-
T2

- :Both dissenﬁng reports of the PlTF Repo:t crlﬁcized thefatlm'e of the PITF o more fundamentaﬁy
" - conisider the 1015 of the trustes in the'personal bankruptcy brocess.™  In particular, Whether the
... gurrent role of slmunaneously advising and coungslling the deblor and acting as represantative of
. :the creditors is the best means of provlding service to a particularly vulnerable populaﬁon.““ As.
..Profeasor Ramsay notad in his dissant. whetherthe potential dangef:sof sucha contlict of interest
.are omwdghed by the raductxon in transaction costs in. !he pmcess:ng of banknmtc:es is an

' Ramsay. supra. note 102 at 95; Ziegel. supra, note 102 at 99.
. '"Ramsav ibid.
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‘undetermined question.”* Professor Ziegel observed that many frusteds advertise their services
ina mamer that leads debtors to belisve the trustae Is protecting thear best mterests when, in his
view, the law is clear that the trustee’s primary owgaﬁcn is to the credmcrs and the bankmptcy :
court.”™ The conflict of interest issues. are complex.. Rather than shirk from a fun ‘debate on
these comrovarslal quastions, the professien ought to fully engage in the debate with its priricipal

‘ critics, as a means of both uncreasing public information on the role of trustees as a mumfaceted

c?fmerhthepmcessand&sameansofcfashggapsinmedatamatcou!dandﬁwerefom
pmcess@ _

) What s not recognizedinﬁﬁscnhque onthe rolo nfhustees in the reform processtodaw lsthe
- coimtless hours that trustees spent !n workhg gmups of tmstees across. the country,’ anatysing :
- 'not onty the draft PITF report, but In genaraﬁng numerous ideas about wherefefonn is:needed. ve

Reprasenwd by reglon, gendex, &ize of pr&cﬁce yaars of pract:ce a.nd cmmra! differemes the

* “debates In these ~working groups were vigorous and eitandad’ 'mey alsb lnvatved months of’
'(ﬁscuaalon to arrive ataobnsensus @outwhat refonnsmightbe necassary. Whﬁethe deba:es '

wereamongﬁustsesa!me meyspeaktomeprafound dlversnyofexperie:weacrossCm&da'

“with consumes bankmpmies and a range of eoncams about vuk\erable panicipants B the system

The more than 100 trustees nwo&ved in this vdmtser effott. mughty 1/5:9f all’ consumer trustees '

. “in Cansda, sheds considemble !nsight on probléms encouﬁtered oh the gmund By ] trustees and

tha debtors: ﬂzat engage their services. Thls process ﬂlustrates that the imepas& of- tmstees are

o ccns?derably more layered and nuanced man a depldion of trizstees as mcnc!xthmrseﬁ—mterested -
- veoalth' mestimizing actors. Is this & commmlcatson probieeh n temis of the: pubﬂc‘s pemept:on‘?.
. wwhaps in part, buttt goes, to the broadarquesﬁon of how txustees are pbmayad in ths ‘media, in

the egademic Herature’ and m&portrayed by a small segmem of tha wustee populaisn. This

. doasnmaddrassutsproblemoflackofadmctconswnmvaloemtheratonmproeess buutdoes‘
‘,indicateabmadérandmmedtwrsesetofmmmanmdica!edmmel!tarahne e

-

. Inanypoﬁtlcalrefompmm.allmeactorsare&mnmpaﬂbythe!rbtasesandmeareorﬂﬁctsof
' ~'intsrestinadvancingmirparﬁcutarposihm Raﬁ)efﬂxanigmremis hlslmportannoanatyse*-
“how the confiicts .of Interest, otaupam;:ams canbetemperaﬁtoreaﬁzsmebast reforms

possible. it would fikely not have been sufficient to have eonsumers represented in the prowss. i
bacause the relative imbalance tn power baiween consumers, craditors, trustees and gcvemmenl. -
officlals Is such that it would have baan difficult to ovemoma Thus there shauld be consideraﬁon .

. of how mpresem these voices 1n the proms gaing fomard. a&her through appo!ntmw of

1 poamsay, ibid,

¥5 Ziegel, supra. note 102 at 100

- 1 CAIRP and TIC Submission fo the Senste Committee on Benking, Trade and Commerce, February 2003,
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irepresemaﬁvs counsel or some empidcal surveying. Criticism’ should be’ wewed asa posmve
. aspect ot 1he debate nat because academics any better represent the views of consumer débtors
than trustees butbecause as amcfety it helps provide us with aaobersecond check on the
seope of our views that are ‘eﬂrer-interested" and those that protect setf-fnterest

ccnmctsafmmtn Prastice’

The discussion aboutthe leg!slahve reform process, where conmcts of interest are mherent for all.
hérﬁcipants n the prooess. is very dtfferentman #hé Issue of confilcts of interest In the praciice of
pérsonal lnsolvency and bmm:pmy This san !ncredﬁ:fy Tmpomm distinction and: one; that is
erplayed.in thé current mfmdebate, Whmsver one’s norrnativa views -are gbout the growth
‘personal bankmpmygsapmncpmeesspedomedbypmm profess’lonala ‘this was'a choice.
fade:in earlier reform pmeases ln canada. Whﬂe there 18 legmmacyto ‘the. debaxa about
ime!hermere needstobeamore fundamemal raﬁlhﬂdng of thie system, there is a separale set of
i questions about whethar, ln the cument sysiem, trus&ees adt ethlcaliy and largaly"wuﬁ'xom conflicts -
ofjnterm Hers there Is. spme mpmeal data. We (he uusms ‘engagied In fraudulent activity
»'have atjracted 1 media headﬁms, only a tmy fm:tfon of fruswes hé\ne been found 1o have engaged
'mh-pmfeslonal practica Ths Supertmandent “of Bemkrupwy repoits that i in'the past decade -
ﬂ%em‘haveomybeanammofndmndmﬁytmsteamm réugl'ﬂyoti%ofall
‘tfﬂsmeé Jr Thismscnnduct has ranged from inadequats mcord keepingm mom saﬁous breach

P_rior o 1992. only the Minister could take away A trustaas lk:ense under the BIA. Given the
. poliﬁcal namre of the ro!e “the Mlnister usua!iy refused -to. act on ,recommendaﬁons ‘of the .
% - Superinténdent of Bankrupicy fb fermove ficenses’ because. of risk_of public perception that the
:-thisterwasmaldugtrustaeslosameﬁ'ﬁveﬂhood in 1992, that power was vested with the
&tperhtendent. Meehanims were: put h plme to investrgate and WthB apprcpnate rascmd the
Lirustee's’ hance The Sugsﬂnwndem conduds a. form of digpite resblition in -the - riage of

oomplahtsabomuumeconmct Onreoeivlng aeomplaim, ltwarkswiﬂxﬁ*rewmpla!namto ’

*detennmethevalicﬂtyotmecomp!aim,orwbemmsanaspectofthe BIAnotunderstoodbyme
-+ debtor or. cmdtor that is compla!ning. it then eonducis a dispute r%ohman process: with the’
" trustee and the. oomp!ainam. trymg to reso!ve the oomplafnt. In most cases, the matter is

resolved at that- poiat. Where the Supenntendam determines 'that there is.an issue of
" professional conduct, it conducts a complete aud}t of the trustee’s practice, and takes

" 17 Gifice of Superintendent of Bankruptcy Statistics, on file with author,
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consarvatory n'ieasu‘ras where appropriate. - in: cases of fraud or other é;ario{:s misconduct, it
prosecutes the {rustee and undertakes professional discipiinary actxon. a!l thh due process
protections in piace

QneofﬂaeSmsrfMendent’senforcementstrate@eshmepastyearwasmldenufyallmose, ’

" “fustees. with greater than 15% of estates outstanding for, more thap three years, aid requiring

 them to provide independerit bank verification of money held in tis. It found 99 SuBhi ases.
While there wes oohsiderab!e complaint. by the trustes .community abom the pnonﬂes ‘of the.

Superintendent in pursulng these trustees, the rationale was. one of ‘triage type udenﬁflcahon of

' probtams The Superintendent’s Office had found that in all the fraud mes to date. & common
.memawasmefaﬁutewdosaesmesinawne!ymanner Insomecases memhad a!sobean,
lagal tampering with bank records. Using the fact of the 16%.0f, outstanding éstatés s an.

. ﬁwasﬁgaﬂvs wol for fraud tn the system, the Supeﬁmendent was abla 10 verify that none of the a9 |

... trustees involvad had engaged In fraudulent activity. Hence, it viewed thts inmaﬁve as focusing 3

. mh@erdskﬁmaﬂcmasapmmmeaﬂydMMmeasum :

;As ‘notedin Part L the Senate’ Oommiuee has recommanded lncreasad codihcahon of
'profassionat ethics ih the BIA: ‘In addition to the ethice code qurrant!y enshnnad In bankruptcy
. regulations, instivericy professionals that. ars CAIRP members’ ate Subject to"nues of

profesmonal ‘conduct and- standards .of. professional practice thax are tncreasingly inonitored.
B T":CAIRP hids dsveioped a system of oompialms prceassmg and sanct!on for membdrs that ‘do_not-

oonfommitspmcﬂcestandards Asapwiassimnpubﬂclyrepoﬂsonmedlspowxonof‘ )
hearings retating to"alleged miscanduct and the outcornes. ‘The difficulty is that CAIFP's only . '
. avallable. sanction for misconduct is fo take away mamberah'p. and the I‘mpugned trustee

, fnequenﬂy qurts tha Aseocxaﬁon before isconduct s fully lnvmgaged or aﬁndlcated '

L.
oy

-+ :The lssue of Fees, '
i Another cnﬂqua of dlswnﬁng members of the PI'I'F was the amount. of lbmate tees charged by
t:ustaes to admirwer a bankrwtr:y or proposal. The issua of trustea fees presents & thomy -
':ﬁsctmsimpo!nt. thbacauseltlsnoﬂmportam, butbecausemereisalackofgooﬂdataon :
.predsaly the issues and che!!enges in respect of the fees Issub. There are hsstoncal reasons why
the adminisiration of the bankruptcy system is undertaken. bypnvata profassionals. raasons that
are beyond the scope of this paper, but which reflect a move by. federa!‘ Iegislat_o.rs to privatize
aspacts of the public service delivery system, Having made that choice, it does seem counter-
intuitive thit foes should be an Issue, given that the whole questionof private delivery of the
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service has oome under nttle scmﬂny in'recent years. - Leawng that issue asida, there are two
’f issues ragarding fees

e ﬁrst, it hs important that trustees be paxd fair compensaﬁon for their work. The frustee has a first

ggemge consumer bankmptcy‘charge is about $1 500 ‘In most cases. thts fee is nct paid ‘at the

PSS

f;pm end, ef the prooess Rather, whére the- debton!s emptowd it ls irequemly mads in

d ruptoypmbeiﬁs ap’radﬁcemafhastﬁstribuuveconsequemea forpetsqnsthat are
insoMam. due to the i‘mavanab{luy of & pubiticly deﬁverad semoafo: xhe ﬁnandally d:stressed-

lrl"" EXANORS

fgmuy membar Itmbes the mxestion OHVhethar waees should enoourage this type oi payment' ‘

: ' memradbeanapmwhembydebmmgmedagmemmmapaymemformmd'
‘ ; inistée fees and admmistraﬁon would continue o be made post-daschwgewheremefewera not

- were’ not efforceable.” The PITF concluded that thig ruting limited the fiexibility of payment
. ',;' anangemmts between trustees and banknm and thus reduced the-certainty that trustees would
~"tedsive: fair -arid” adaquate compensaxbn for the services they provtde“" It recommended
amendng tﬁe ‘BlA o allow tmstees to enter into voluntary paymant agreemenis with bankrupts
whodonothaveswpiwshcoms,wnmacelﬁngonmesum ofn'ustaefeesandomer
administrative costsofban!mxpwy Mwmﬂdallowthebankmpttosﬁﬂ have an automatic
dscnarga ina umesymmon. but gliow frustses to reoenfe :hew fees and costs*” 1t further

v L v“‘neaemmmwm;. 11CBR (4‘“). 1141)1..&{4“)577 (Mazg. CAL). .

PﬂPRapon.supm m%m43
[mlbid.

suﬂlc!en! asssts 1o coverﬂ!e costs. Howaver the court in Benhe!ette heid that such agreements .-
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recommended “that siich agreements “ would not be permi:ted in hardshlp cases _The
reoammendaﬁon has been criticlzed as contrary to the fresh. start principle because bankrupts
emerge from bankmpmy with post-discharge paymem obligaﬁons Thisis in comrast to the wew .

" that several hundred dolars of post-dseharga payment ob!igauons 1) ttustees is a smaﬂ pnce for

the abifity of the debtor to shed onerous debtcbligatxonsandemarge frcm bamauptcyvmh a

' fresh start. Both sides of this debate have not yet been adequately addressad by legisiative
. pom:y makers. On the one hand, delaying diacharga dates In order fo. secure payment

disadvantages consumer bankrupts In their credit ratings for a longer penod af time. ThisIs &

. ,- sedous preiudics to timely acoess to bankruptey discharge. On the. other hand post-dlscharge ’
.. payment ob&gaﬁons to trustees could also Impede the freshstart prtnctpie a!thcugh ﬁms depands

. on the “hature of. the" paymerits and the financial and .oher ciroumstarices’:of the bankrupt.
R Moreover. safeguards for hardship. cases In post—dbcmrge payments. need to be chxystamzed
- inclyding’ a” pracess for ‘dealing with claims of hardship. - There is also tha quesuon of the
' d!suihutive comquenee of asking trustess to forgo paymams for. services rendered absent a
. .so!uﬁon to.the problém of éempansation: No, other prafassxon wou!d be asked to et' mlnate ar

L reduce fees for services perfarmed, Including those dealing with, vuinerablg populatlons Such as

mamﬂyzaw poverty law and disablliity law-(unless the mwerhasvaumamy agreedto pe:fonn‘
:_pmbcnomﬂcmagmedtownrkunderalegalaldfeestmctura) Tmsteesshouldbepaid;
Uteasonablefeesfwmemrkhaypeﬁem Coe . S .

=

' | The 1ssue‘is morscomplex than s:mp!y the ethim of posi—cﬂsd\arge payments and the: frash start .
ﬁxinciple Ifthe policy objacﬁve is aocess to bankruptey- services, timely and accessﬁ)l‘e dlscharge
and falr compensaﬂon to trustees for pfO\dcrmg a pubile service should 1he govemmént stepupto .

ﬁ\a plate and- ‘pay trustges for any short-fall in fees due to the debtor's lack of surp!uk Income,

f~mususmgmetaxbasa:ore<ﬂsuibmweaxmbygimgbamaupesaccesstoeanierdischameand

“-.""{résh start?- Should there be a public service offered In such cases, i.¢. apubﬁctrustee avallable .
" 1o process bankruptcy where there is no surplus mcome or aasets? caﬂsto awpt a no-fee or -
"'low-feepuhﬁcsysﬁamareumastomeirposdbleefﬁcacy absentempiﬁealshxdybfvﬂteﬁter'

e ot not such sybtems truly create grsater mess to rehabi!itahon ln ‘other ]unsd';ctbns ihan the - ‘

currsnt Canadian systam. Moreover, it is unclear that there would be any polmcai will to changa )
- the current system, when the. surveys that have besn undertaken indicate a considerable level of
saﬂsfachon with trustees’ sarvices, What ‘is the bankrupt's expenence in the fees pmoess"
Should the credit industry be charged an expeﬁence-razed tariff that would. ill this compensation
gap, fiuch as private Indusiry does for the workers’ oompensation system? Having made the
_ choroa to dsfiver a valuable public service (bankruptcy and proposal prooesees) pnvately how is
) the sysaem going to design the appropriats incentives and  payment cho:ees to reﬂect rts goals of

ins



accessibll |, faimess and efficient administration of consumer bankruptcies and pmposé&‘? it.
_ars thaz the current reform dsbats, on all sides, may hava been cast to0 namwty. iedving
aathe‘bad ys" in their efforts to énsure meyarepa}dfaxﬁyforﬁxesr fabour. -

A
-

related. 16 the igo. issus is the oomrovers:a! issua o( tmstee shopptng with price’ cutt
a:guabtypmssamtoqnsewicemdduedl&gm Whﬁecastbysomeasamm:.
=7 of iaste, it seams thiat the lssue involves one dsmuy !mpﬁwﬁng ethlcs and professional
ce: tt Is alsd’ ckaaety ﬁed to how inso!vamy pmf@ssiona%s adwr&sﬁ far or: portray their
Acmsory mkraﬂon of:atwision and yeflow-page, many ads do give
pmssionmarmeuustaeismmtohatpmdsm There are,no statutory requirements o
sebasﬁ!amma obﬁgalfohﬁmcmﬂm hﬁ:eh’pmmmslng someihhgmateould

be lnaomcases, a&mnotvs;yprdem.\mdmxﬂammmton
pro dam&mﬂmmekmxmnndwhommwmwm
dds wmsmmmﬁwmmmmmwowd not

Mhé shoppa it rather, how to'protect the fmagmyof the services de!ivemd bywstees in the
system it may'be that the Supamtendm sﬁouid‘ have the amhoxﬁy to ‘#pprove
ng, including the appropmcauﬁonmm&a&am '

o a

ingthat the PITF
was matdabtora would shop
ess to trustees
for the
g ﬂxe approach to this issue by. proposing
ar monﬁss of swplm Im:oma paymams mads to
egma before banicums wﬁh wrplus mcbme are disdﬁrged. This mcmnmendauon would
cntaria o datarmine the nmnber and-amotnt of payments to be
stablished by the OSB.™

170.1, BIA; Directive 12 Térms of Discharg

- R@mmm%as&s
: “"Ibid.m-‘ié,
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Whlle cowewnar debtors dré primarily the most economncaﬂy and soc?ally dzsadvantaged people,
:.as hdbated by the lack of surpius income.for the vast majonty, personal bankmptcy is rio longer
. rdimd fo this class of people (if it ever was) Increasmgiy denﬁsts doctors and othier
ptofessiona!s are going through the. banknyptcy -process. While they may be. _seriously over-
Iévaxégsd ln ﬁxeir crodit amangemems their capacity to. make surptus payments i measurably
m because  their going forward tncome eaming’ capacity Is targe. In Such case, surplus
_j_paymentsmake a great deal of sense and ttie trustee is not facing the same ethmad issue asfor .
!the debtor with ‘marginal surplus income who really may | be deprived of & fresh’ smmoh:s or her

_ financial affairs. Where such arrangements are prejudicial tothafr&ch startotthabankmpt the = -
trustee may haw a confiict in pressing for stich agamems and thers should bé a mechanism .
i that servesas an accountability check on post-dlseharge anangemsms if they are afiowed under

i the amended BIA. Information on the scope of income ‘and ‘'economic posifion of the 15% with
o smpkts income is sparse and lpaves the pubilc wlth the impressron of debtors being seriousiy.
. re]u&cedbyihese poﬁcymoommendaﬁons. Thatmaybeﬂza case. butinthe absence of data

ona cannot have’ afuﬂy informed pubﬁc polucydeba’es ) :

" '.’._.W-'\; ) COnﬂicxs Raqulmmlnﬂwu.s. BankmptcySyamm

‘The Unhd Stam casis a much broader net over pfcwssionals and peroewed confhcts of lnterest
_when engaging Insolvemy pfofesslonats 124 A brlet rewew h:ghllghts the d‘:ﬁemnoes in. Canadmn :

L “‘uscwec:az:ecmmu cnpms.mamnmunspecm

et

Sac.m-ﬂwp!aynmttd‘pmfemw;)m

(:)Execptuoﬁuwmepxowdedhﬂﬂssecnomﬁxehmwm&eoomswov&l.
. . - A_~mayemp!oyomommmmmmmummm appraisers, anctioneers,.or other |
. professional pegsons. that do not hold or refiesent an tterest adverse to the estate. and
- MmMmmmmmmemmmymgwm
* trustee’s dusies under this tide, - :

@)Emnmhammdmwmmmofmedebmmduwmmﬁ"
1202, m&!%ofrhisnﬂe.mrthcdebmhasng\uadymployedanmmys,
accountants, or other professional parsons’ on’ salery, memxsxeemaymamormpm
‘mwmxmmmmamm

-(:)lnawemderchapm‘l L.mllofﬂxkﬁde.apamisnotdisqun!ifwdfor

- - employment under this section’ solely because of such person’s employment by or
representation of & creditor. unless there is cbjection by apother creditor or the United
Smmmwbchmmemmmumsmmp&oymt#mmum
acmaloonﬂlc:ofmmt.



and U.S.regu of confiicts, The U.S. Bankruptoy Gode specifies thet the trustee’ can employ -
onals to 8381$t In carrymg out its duties if they do not hold an interest adverss 1o the

are -disinterested parsons,’®* Bis{rrterested is deﬂned as a Hst of paople and .
protegsianats, inckxdmg hwastment bankers for any outstanding sammty, ammey und ed

- ccndtﬁcns.andpemmsmatdomthmmmeatmtsmmwmmmmmmm

sa!amarofanydassotcwdﬁmoreqmyaewﬁtymmmbymsondanyd‘mcwrmm‘

mlatwmhk:with connecmwith of Interest in the debtor,' Undefchapsef?prﬁ cﬂheus

Benkruptcy Code,apamon knmd?sqnaliﬂodso!e}ybmsmsym ' fcracmdmr,'

~unlessﬁwraisancb}ecﬁonbyanomarcred§&zofﬁwusmm m’tﬂndsmarelsan.

i lariguage used is "best interest

: m)necmmaqudmdwmwmumeyorwmfor e iy
Mnummmkinmcbmmdmm

’ (c)ﬁmnummﬂnemnawwmy Mﬂe&tpeﬁmpm -
ommwwmmmmmngnummmwm
. represented the debor, &mmmmammmumwm .
“mm&ﬁmwmwmmwmmmwﬂhmmt&f
- mmmmmhmuw

(ﬂmmm mammwmnmmhl&m
&mmv&mmmmmmaﬂewmmym K
conflict of interest 'or Insk of “disinteresiadeness™, This mmy stem in past from the notion of the Debtor tn
Possession i thix U.S; Bankrgginey Code. -swhere notionslly r'separats entity is fodied thet tokas control of the debior
during shemunmim Mﬁmhw&mwm&nm&f&mﬁmﬂzwﬂn

sotporation
' awmwsmcmmmmmmm o

*”Smdonsm “Tile IL, c. 3. sobchapter KL,
¥ bid, mmm,wpma"mmam :

HAY Dot creditor, an equity security holder, or at insider:

-

{B) kww,mm&mmﬁmo&mﬁmgmﬁq

“t memmummmsdm«wmmgamm
'mmmwamamm o on mtoeney for suchon -
-mwmﬁmmmo mlanrmanweofn‘
security of the debrors -

[13)) : :smmwmwimmmymmmmmwaemmg
pesition. a director, officer. or employée of the ‘debtor'or of an Livéstmeat’
mmwﬁgmnmmpmnmcmmww

(E) ‘&ammwmhmmWMmmMn£m=morof
mdmﬁm&mswq@ymmymMWW«wyde
inﬂimm%monsﬁpw.mcdmwlduwmm,mw«m
Wmmmmmm&)wtc;dﬂmw or

327 note 124 & subsection (<)



in me United States, there has been some suggesﬂon that the dismterestednes-s test is 100 h:gh a
threshold that unnecessarily prevents some ﬁzms from acting in vesuucnmng matters and that the
" more gppropriate’threshold should be that of adverse mterest, defined as an actual conflict .of
Interest. ™. One of the conditions of appointment in the US. is that the insolvency or accoummg
prefessional must disclose all of the person's oomscﬁons with the debtor. credltors any other.
. party with an 5ntanest. their respective. a:uomeys and accountants, me Umted States Tmstee or
-+ any person emp!oyedhtheomceofme Unlted StstesTrusine -

in Canada, the Senate Comm!ﬁea recommanded incraasad codiﬁcaﬂon, .which may u!t:maxely
contaln some elemems of the US approam. 'me u.s. bankruptcy rulés’ prov:de for'a higbly;-

'“mmmmmmqmemammfngwmmpedﬁsm "Aconﬂicmfinmkmwlvediﬂh:rexs :

) ~aamnalnsktbatﬂulzwywsmpmmnafmec&mwwldbemmﬂaﬂymdadvnsdvaﬂecwdbvm )

.. lawyes’s pwn hiaetest or by the lawyes's dutles to another current client. 2 former client. or a third -

’ RBTAMTM)OF'HELAWGOVMUNGLAWYERS§ZLI (Pmpmedl“mal]?raﬂﬂé L1996k .
dizcussed in Arthur J. Gonzalez | “Conﬂictsofﬁuautmd&hcrﬁﬂueallswes?adngannbuptcvuwyﬂs. Is’

: ’DismmnedmNmmyme&mcﬁmImgmydmnthSym“ (19991..830&:::\1.1!.:\ 67.

~‘”Fed.R.Banh P. ﬁl&ﬁnplomlm Secuons-ﬁ.l.l.knhzou mthled. “Emp)oymem of

R 1) mmummommmym Anordsnppmvmgmej e e
L wm&mmwmmmm ‘or other -
pnfssonalspumnﬁw‘élt03,or§ul4ufxbecweshallbemadecnlyon’
--agplication of the trustee or comminee, 'lheapplmonsslmﬂbemmd.unlmﬂxc L
case is 2 chapter 9 municipality cess, & copy of the application-shall be wransmined by
" . “tiegpplicant w the Unlted States-trustee, 'Ibaappliunonshnllmlhespecﬂicfacu- :
L wmwwmwmmwmmtobemmm T
“reasons for the ‘selection, the professional services © be- rendered, any proposed
¢+ . amangements for compensation, and. to the best of the applicint’s knowledge. all of the: -
- person’s conuzections with the debtor. creditors, any-other party in.interest.. their .

. mﬂwmmm&ﬂwvmdmmmmmmw -
in the office of the United Stafes trustze, The application shall be nccompanied by-a. - -
verifted statement of Ge person to be employéd setting forth the. person’s connsctions
~with the. debtor, cxedhas.anyomerpminlnmmdrwecdvemmmysand” .
mm.mmsmmwmymmmmduoﬁiuofme,
-. . Unlted States trustee, .. . v

" (b) SERVICES RENDERED BY MEMBER OR ASSOCIA’IE'OF. FIRM OF
ATTORNEYS OR ACCOUNTANTS. If, under the Code and this rule. a law
parteership or corporation is employed as an atromey, or an socounting parmership or
corporafion is emnployéd as s sccountant, ar if a named attomey or accountant is
employed, any partaer, member, or regular associate of the parmership, corporation or
k!divtdua!mayactasanmmvormmmtsoemplayed.vmhmnﬁmhaordemfme,'
court, ’

....Rule 2044(3) does not expressly require smlemeutal or comhmlng dwclosum.'
Nevenhe!us section 327(s) implies a duty of continuing disclosure. and requires
: professionals to reveal comnections that arise after thefr retention.. ['Ihix][c}onnnuh:g
axm[mm}ismmymmthemegﬁtydwebmhupwysm :
bycnmm:gthatmemsmfessionﬂsmmalnmﬂxmm : )
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vegm‘a of what consﬁtutes a conflict or parceived conflict of intefest. Adding another
fto these ruies a:e the naw statutory raqu!remsms regarding auditing .and accoun’dng
rwces much aarﬁar in the firm’s ﬂnanciai e cycle, as enacted under the Sarbanas@xsﬁeyﬁcz.

dCo fssu

U.s. response to recent ompom’ce sq:andais had been % substanteﬁy kghten rules ralating to
and non-audit sarvicas, which in tum have an mpact on the tnso!vamy pmfessxoaais ‘
Ina U.8. bankmptcy pmoeefﬁng The sta:ute appﬂee to Canadian companies listad on
anges; hence th%s pmhﬁ:«iﬁon on acm,q may datsrmine the “alditor as mo usin
forthe iarga SEC feglswmd public atmt tompanies.

yActmd accompmying SEC. Ragu!sﬁm !fmlttha nan««audit services ﬁwﬁm»

9rovwe s audit ca:ems.’” ' wm pm-»mmvat by the' au:iit q:ommmee of all services
ravided by th indépendent auditor.” It prohibits an aiidi fim from provfcﬂng; any 't the non-andu'
' msﬁymm;aﬁdfnﬁmAassmwﬁmﬂsaimaymbead&dbySEc
o wfees havabm viewe&as ‘impairing audor, indepandéme It sisa.

ihat are greaterﬁ'ean m ofmemnual total fmfto nn aucﬁtﬁfm .

of ﬂ\e client corporation’s audit comuee 1 Oxfe Act

° crsivzlmg byﬁwdmmamgame by prohibiting the,

" e cllents suﬁfor miore’ row, Imposing-

v, e Act requ ~ ons with

its gl those policies and the

alive accouting treatments; and othér ' rmation 1o the

S I ‘tnciudedto further the _second

- principle’ inthe. ) ot the board of

s Itsauzﬁtcommme msmmmmm:m;
ns repostaucm mnnaﬁan direcﬁyioﬂxemcommnee. not to

'ofﬁcers of!ha oorpom The audit committes has diract warslghtmsponsibnm .and there

1 Tax services.do not impair independence if a pré-approval process bas been followed.

} Sarbanes-Oxley Act. 116 Stat. 5. 201,
“Aée, 116 Sat. 5, 202.
*® Sarbanes-Oxley Act, 116 Staz. s. 203,

Sarbemes-Quxley Act, 116 Suat. 5, 204,
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ars new requlramams for enhariced disclosure of fees paid to auditors for both audat and non- o
aucm services. .’ '

,,m thinking about the implications of the Sarbanes—Oxlay Act for Canadian professionals, it is ’

important to note that the capital structure of Canadan aorporaﬁons differs substantially fromi‘that

- in the United States, and hence the govemance challenges ¢ differ. Of thwe companies listed on -

the TSX index, a majority have a single shareholder with legal control and more than three- .

: quarters of the companies have a single shareholder or a gmup of three orless shareholders with '
" elther legal control or effective control of the m:upm‘a;i(m.‘ss Only 14% of the companies onthe -
. Tsx 300 were widsly held, and of all publicly traded companigs on Canada's ‘sxchanges only

5.4% are widely tradad’ “and have significant Institutional shareholder holdings ¥ Dirsctorships . -

. are abo very intercorinectsd, with a high proportion of directors having mumple directo:shtps W

Notwhizstanding ‘differentes in' capital *structures, &ﬂe_g—p_xlgz wm app!y to Canadian co

~ corporations that sell thlr seourities in-U,S. tharkets and are listed on U.S

Rmcmﬁmmpmbsmﬂmhu&mmgu(mesﬁnmﬁd1w

. ‘ccmpanles) and thus subject to the Sarbanes.Oxley Acts requhements amxough those I’étad are .
among the iargest of Canada’s co:poratims. :

_ .Pom Emon, the Toronto Stock Exchange (TSX) has lssued propOSed disclosure requiraments
" and- amended vo!mtary gundaﬂnas raoommendmg that m@t commiﬂees“shouid be eomposed
o only” of- unrelated. d&ectors and that cotporat!ons adnpt a chaster “that: seis out” the: audtt,

committes’s rolas.and respomibl&ﬁes‘” The gulde!mes sug@est that il members on the audit

) oommlueaahotndbeﬁnandally literahewﬂhatleastonememberhawng aooounﬁngatzrelawd"

.

‘”RonaldDamds&JeﬁxeyMaclnmh.*rwmdsaDwnmﬁveCcrpwmhwRegum (1991;4903300&:
Hgl!!..aw!omnnl893q884 -

sm()fdxeremaiader S9A%wmhfmquenﬂyuﬂedand353%uadedmamodmfmwy ibid. 31877
B "~"‘”’RonaldB.DaVis.“FoxinS-OXNonh.AQmonanL'IheAdwpﬁenofU.S ‘Matket Solutions in Canada™.

forthcoming, Stetson Law Review, 2004. Rmmldl.Dmiels&PaulHalpun."Fooﬂoﬁefor.ComimuTheRole -
amwmmmh&ewwudthchmhcauonsforhblic?ohq".um .

" 96) 26 Canadian Business Law Journal 11. mapyucab!eﬁgmeswmz&mddmm@nmmumor .
.mmeapp@nunemsasdizems whﬂethecompmablcpemenmemﬁwu.s waslS.Z% -

Wcmmmmeﬂw&mormempmmm

AmsﬁtmﬂastupdawGZOOB.Jmmy).axQm:hﬂon]yl??ofcwas4.000pubhdyu'adedmmpamcsm
iimaimed onUS. smckexehmgcs. . L

‘.'”'Umc!mddke«m’md:t’mdﬁsammwhoisnﬁepwdewofmmwcmdrs&uﬁommymmt
udmyhmmmommmmshmwudwmﬁ,wxwomblybemnmmmmfmmm

dﬁmwsabﬂhywauwhhavwwmmehmmsmdmewmpmy.mmmmmdm

. . wiging from sharcholding. ISX Company Manual, 5. 472, Corpotate Gove:moeﬁmdeﬁnas.hnp.lrrssm
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‘ ~' ﬁnancial expenisa ww ‘ﬁie TSX' guidefiiies - are voluntary, -not mandatory and hence to date,
anada has not foBowed the Ulﬂted States in codifymg these requirements.

1

ln: eontrast to the appmach of Oanadian regulators © govemanoe the U S. Sarbane&(kley Acf

, anﬂ!ors,thesupenﬁsion ofthe audtpmoessandﬁeauditormustreportdirecﬁytcmeaudlt ’
“conmuae. lnaddiﬁon Sarbanwaleyspecrf‘msmatmewduoommme mustbecomposadnf

t;:immittae must ba pmvxded wlth the powar to engage indapendem advnso?s and 1he corporaﬁon

Fiing

ustl pmvide it mlh sumctent funds o pay the audit ﬁmmd any advlsers engaged Fina!ly.

mattms and ihd means hy ‘which ocrporate amptoyees can. comact lt anonymously and in
_qonﬁdeme 1o eomp!aln aboutdm!ous aocounﬂng prachcas."" :Oorporate officers ate respons!bte
ok ensuring thé the corporaﬁon hés a sét of Intemal controls that will provide them With miterial
;ntaméaﬁm gbout the, comoratlon amd s subéidiqﬂss ‘and {of Verifying that the contro!s are .
'aéwe wtu':ln‘gO,days of. submitlmg a penodc Tepoit ragired unidef securities:leglstation. They
ml.m a!so daplo* any malmaeses tn the lmernal commls tévealed by their veriﬂmhon testing;
i sany ftaud they may hm dacovamd to ‘lha porporaﬁén's auditors and the audit comimities.
2 'The ﬂgid cod:ﬁcamion of these standards suggests thét: accounung firms will ba sarious!y ﬁmited ln
..-bgﬂomﬁng mso%vency services for the debtor, where there are, prior daa!ings Even. where there

is notecmmloanmct,chents mychoosabavo:danypmepﬁonofooﬂtﬁct.

Akey issue is whether or notthe subs’tanﬁal costs of oompliance with Sarbanes-vxleytype tules

“can’ be’ Iusﬁﬁad in Canada’s capttal markats Those who favour harmonizatiori of Canada's .
y rsgulgnans wﬂh thm of the’ U.S suggest that it owili meet lnvestors (indudlng craditors’)
! ':' coneems about regxﬂatory makneases and combat mappropriate incent:ves that«lf left unchecked

. ““ The Pmcdce Note states that an acceptable definition of financial lueracy is the "ability to réad and understand
- a belance sheet, an jncome statenient and a.cash flow statement”. An acceptable definition of accounting or
related financial expertise” uﬁmab&wwnalywmdimmafnﬂsaofﬁmasmmmwgm
mmozduncesdthGAAP Ibid. 2t section 473(12). Guldelines. -

W Sarbiniés-Oxley Act, 116 Stat. 5. 301 the Sarbanes-Oxley Act also esmblishesavilmecuous for whistle
blowmwhobse&drjobtumpenahzedfmblwhgﬂnwﬁsﬁe with respect to federal securities Iegislation
- ‘violations Sarbanes-Oxley, 116 Stat, 5. 806. as wellasmctensingthe criminal pcnnltws forreulmnon against
whixxlc blowe:s.Sarbmm-Mn. 116 Stat, 5.1107.
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’ 'mfght isad to future financidl scandals in fhe Canaman market.‘“ Those who cppose wholesale .

harmonization - suggest that any Canad’ an regulatory initiative Is. premature because U.S.

implemenrahcn regulations must stil be promulgated; there are proh!ems of fit wim Canadas e

different size/control structures; and that a rulss based approach mlght tmdarmine the eﬂ‘orts of

. _Canadian regulators to craaie a *cufture ‘of compliance” ln Canada’s corporate govamance ‘and a
.. securities markets s How this' debate Is ultimately’ resolved, will. inﬂuence how deb:or
corporaﬂons pemerve conﬂicm and the mnsaquem efigagement of insolvency Prctassiorra!s

e

’ ln beth Canada and the United" States, public ccmpany aceolmﬁng ovarsrgm boards have been -
~created to protect lnterests of the invasﬁng public and restore market conﬂdence i the Umted

,States tha SarbamOx#ey Act removes "the aocomﬁng profewons self-regulatzon aver-

‘mounﬁng lndusﬁ'y standards and gives it tothe Publie COmpany Aoownﬂng Oversight Board_"
_(rhe “PCAOB") ama;orily of whose meimbers-will not be accoiintants.* Audnﬁmmatwtsh to.f

conﬂnue to aurﬁt pubilcly tradad compantes st reglster with the PCAGB, which has the power' '

ethics for those ﬁrms mgis!ared with ™ 'In addition, the PCAOB wmannuauy inspact the largest

naocounﬁng ﬂrms quality control. intefmal oorm'ol _procedures and it- ha; the pow to lmpose :
. 'pena!ﬁes for deﬂclendw includlng the suspensron and barring .of' fums and inﬁmduals “from.
;”,'_pmﬁcfhmaudiﬁng. “Tiiess provisions represent a repudiation of.the claasic understandidg of
. ‘__meﬂndependem‘extemal audnorasaﬂmmereputaﬁonforqualﬂyaudrmwas'ﬂ\e ervice
'}mmwasbemwdmmemamm TﬁePCAOBwﬁ!setboﬁwpmeduralandsubstanﬁve
. ._awounﬁngstandards andverﬁyadzerencemmasestandardsﬂzrwghﬁspomrwmspectme.

audit ﬂrms The audit commﬁtee not management, remns and suparvi;es the audtt ﬁrrn and the -

.audlt ﬂrm must r'eport o tha audit commilites, Supplantng miarket. jomes with smct regulatory

control to address the: probiems of thé accounting industry’s: conflict of interest. Sarbanes-Oxley'

‘fncmasss the potential pena!ﬁas foF- misleading statements about the financial, condiuon of the :
. corporaﬁonbyinoraasing ﬁrecivilmdcrhnk\alpenamesandbquuimgt}mseofﬁcersto

'2 Nicholls, Camﬁankapm.m note 138: at l!
TS rbid, a2 12,

‘“sézrba:ie.s»o.de'v.ééf; 116 Stat, 5. 101.

s Sarbane.v—OxJeyAct, 116 Stat, ss. 102, 103

.'“Sarbmm-omym 116 Staz, 5. 104 - 105: mong&egrvmdsforsnspcndmgindividualsmdf‘msisfora
: faﬂmemsupn'viseﬁwseperfomﬁngwdisofwblmmmm,lbzd.s 105(6) . -

“"Davis.supm note 137,
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d}sgorge ‘any pmﬁis from smck tradng or bonuses f!.nusoonduci was at the. ropt. of any.
restatemant of ﬁnanciahnfonnaﬂon.

h Canada, a new Canadian Public Aocountabuny Board. (CPAB) ‘has beén set up, also
‘ &ependem, wfth representatio from the major sewmes stakeholders. Unuke the U.S., the
prcfesision worked with regutators to set the: CPAB up as a means to enhance setf-regutataon and .
B toawmnavmg furtherregdaﬁonimpmd bystanne Thusmueﬂmobjecﬁvasofﬁ\eCanacﬁan
'ang u.s. movestopuhﬁcaccwnmblmymmesmne toenhametha roleofgccoumamsas

£

'-'*"-gé&skeepers In eorporatxon govemnce. ihe strataghs daployed ‘are. quite diﬁerent.

The like!y zmpacl of thesa devalopmems in tha Uniwd S&ates for Canadtan mso!vency
) pracﬁnoners lsnmyetdear WMisdeansmme SenaSeCommmee parcelvedmatmere are
nfﬁcfs and ethlcs issues in Canad&ﬁia: naquire fur!her codﬁcaﬁan and future pubBc debate win

"app;oiﬁﬁnent 80 mat any’pantes ubjeeuagxo me appoinhneng can put thelr posmon before the -
co(m. “the Wodahg Groop wmmended thay in constdemg whether or Aot © conﬂ:m the
ﬁﬁmenfof%pmfess!onal,ﬁanourtshom congﬁer a nqm'!_':er: of spedﬁcfaqtors to .
i B detemune whether the pi'ofeastanal san ptwida lndependem adv:ce Includ‘mg freedom from
L ';f,,conﬂmonmeres:amnhe ab!ﬁtytodealwﬂhﬂ\enghtsofallhnerestedparﬁesin ‘afalr and even: -
R * “handed manhef. - It recommended that ‘percelved conflicts of nterest should be considered a
. ."dssqua!i!ytng fact only if they are severs enough to }eopardize fhe ah!lﬂy of the proceedings to
‘ - -oome 10a reasonable and effiment conctuslon or if the percelved confiict is severe enough fo’
_psacemeprofessmalmaMonwhemncanmtworkhhammnywnhmose itis to

' repreeom el further recommended express disclosure requ!remems and factors that the court
should consider in dsquamyingapmfess;onalm acting on a particular fils. This and & host of .
other recommendations are aimed at codifying the role of insolvency pmfes_gionals In both.

mWorldngGmupERepmm!ndmndmcc!ssucs&ckof!heMmmllBAp&ﬂmxonﬁlﬁvmh'!‘he
Insolvency Instinute of Canada.

¥ Ibid,
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: mso:vsnw and bankrupmy proceadings, propos!ng more of a pnnciples-based rather than the

U.8. rules-based appnoach. The recommendations will be oonsidered by the IC and CAmP in

+ May 2004.

v -+ Constudlor

As the legislativa review process continuses, there are.a riumber of questions that need to be

rasohred in respect of conflists and percelved contilcts. The first is the audnorlmonttor igsue and
. ,wheﬂ'ner the Senate Committee recommendation has ﬁndly cbsed debate on this issue or
- wheiher Par!iamem will conslder lhe issue of the role of monitor on a more fulsome basls.

- 6ne quesﬁon this iasrisd Is wihother the GCAA shouid Include a general provislon specliying
:‘A-ofmm Hso.howdoesﬂ%meehmﬁxﬂxecodesoicmductoiWaccomtmgprofessimas
" sal-regiilating? Whai other guidelines should be adopisd to ensure practitioners fulfil thelr duties
f,".wuhamghyave:dmegmy?wamta:emepuuucponeygoalsmaicomngtsmedax
. i ... achleving? " Is i sufficient that creditors consent to multiple rojes of a professional, such as
" " pivately . appointed receiver -and courtappointed” trusiee? Even_ where parties consent to
e insolvency profegsionals acting in multiple roles, there may be a further ooncem that ﬁducsanes'
T mus:beheidtoastriﬂsrstandardﬂtanttmmomlsofmemarkeipiaae

P A
ﬁ._ '

Ty Anbthr m Is whemr or not the appolmmem process s shottd change. Currenﬂy. the monitor
, _,f‘:' Is appohted by the debtor and sanctioned the court in. me lmtual Stay Order, oiten on an ex parte
""" basis with fittle or no notice to crediiors. “Should there be a requiremem that the deblof first seek
7 the inpit or approval of senior. sscured’ creditors? Cou!d such a requuemem prejudice the less
" sophisticated creditors such as émployees or trade suppliers? Doss the cufrent syster, which-
B provides a come back clauss, ‘still provsdetoogreatahurdieforcmdﬁcxstoeomebeforeme '
L 'ceurt with a motion to set asids the appointment of the monltor. pamcuaﬂy given the’ very time
' -_senﬁvenature of a CCAA proceeding? Instead, should there. be a process shortly after the
N fmm appointment for stakeholders 1o ratify the appoiniment, as.the lIC/CAIRP Working Group
U has mmmd? Should the BIA and CGAA be brought irt ling with one ancther, in. terms of
. .also rsthin&dng the appoimment of the trustee in a proposal proceeding? Would this unnacessarily
' add time and cost for questionable benefits? Many of these questions go back o the discussion
ofwhattsﬁero&ea{l‘ﬁmemnhoﬂnaCCAApmeedng and & ttustee in a BIA proposal

150 Meinhard v. Salmon, 249 N.Y. 458 (1928) at 464
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' . pruceedhg Are thars parficular harms or potential conﬂk:ts of lnterest in aither the appomtmem E

'pmcess or in the soope of dutiss that should be addressed through smtutory reform? :

Onequestzon that arises with the lagisiative reform process is whatwili be the scope of dnsdosure, ’
mq&.émdinre&pmofpasstbleconfﬂctsofmmmquesuonhasboﬂ':atemporaland

. matariality. aspsctto it. The quesﬁon for Canada'’s review of the !eg:slation is how far back mua:

any dmc!csunas go and.what is the scope of relatienshxpa that must be disclosed? ShOuId mere
be an exdusron tor ds ndnimus relationships- or should there bea standard of mamariaumsmwd

_memonltorbsieﬂwlﬂnthededsionaboutwhatismatenaionmebasls of pmfessaonal
L assessmentandleavaanymmplmmsmself regtdaﬂonorshou!dﬁ\isbaeodiﬁedlnmestau:tes?

The lnsoivency msntme of Canada and the Canadxan Associaﬁon of msoavency' and

;‘Flestruchmng anessmnablnﬁn!rddﬂT&kFomaRepoﬁtoﬂaeSenajaComm}tteamrewew o

vty

©f tha BlA and th CCAA racomandedﬁmtmorﬂbfsbagivenmepowenoménﬁn&andacton.

;Are\dewabb ‘transactions.™™  While not’ expresely addressed by the: Senase Gommmtn its.

recommendaﬂons, futther considamﬂon of this recommendauon by Parilamem uaeds to addmss .

. :me nsks posed by p!adng a rmonitor ﬁat has & pnor accomﬁng or audll retationshp wrtﬁ the
) '-.,debtor in a pos!ﬂqn of Tnvesﬁgaxing prefiling -claims. .- The. lasue is wheﬁ\ermis creates a ’
'-”prohiblﬁon on actmg atall, orwhethernlspomw to oontraatouf‘ﬁﬁs partofthe monitbr’s

duues to a truly mdependant lnsdvency pmfmonal.

FtnaBy whs;e the rules of professional conduct by the CA!RP are thoughﬁul, it may be. txma 0

'-’revtshmemhcrdertoveﬁfymmeyms&llwnefymd appropriabe Forexampie Jule 12 '
. specifiss. that the pmfeadonal shall riot - disdose confidential . informaﬁon comming a
_ .-professxona! engagement unlass requtmd 1o ‘do so by law®: It Is. umiear that thls rule.”

adequately addreeses the comp%ax conﬂdenﬁality issues faced: by: lnsolvency prgfessmnal .

; ~engagedmmulﬂp!aro!es ﬁaremayalsoneedtobesomec!arlﬁnanonofanydrtferences'
. ,beiweenmlesandganara!pﬁndp!ss ’ . & -

disameionhasmedmorequ@msmananswers. Wlﬁemeprofessiononboﬁime

‘ commercial sids and the personal side is grappling with both conﬂlcts quest(ons and the quesﬁon‘

ofpub&cperoephon.ﬁwmammtaasyanmrs. !npart,tfﬂsisafuncﬁonofmevmyto!eof‘

ke _ msotvency professionals, which does not fit easlly either into the pure advccacy rote or the

disinterested coun officar role. On the personal s:da, tmstses deal with- imﬁv:duais in extremety

~,l

15% The Insolvency Instirute of Cansda and the Canadian Association of Insolvency andResmxcnmug
Professionals. Joinr Task Force on Business Insolvency Law Reform: Repm‘t. (March 15.2002) a1 23,

"-camynnssofmwmma.mnmsm.
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vulnamb!e sttuatlons who have few resources to work through their ﬁnanelal tﬁstress Tmstees o

play muitiple roles that are challenging and which require further coneepmahzatzon # we are truly
$-promote an accessible and fair systesm. There should be a mechanism in placetognsure that
personal debtors fully understand the role and obligations of the trustee.wim communication
regarding those duties sensitive to issues of race, class snd English or French'as the debtors
second language. Where the insolvency.professional is acting for mulple parties, this néeds to
bemadaverytransparent, including signaliing the tmits of this multiple rolé in terms of tack of
"oonﬁdenﬁaﬁty. the course of action hﬁleeventofconﬁctnflntamst. mxdadvismg paniestoseek
independent legal advice. Commercial insolvency practitioners also face chaliénges in terms of
-whom they reprasent and the confilets Inherent in undertaking mumple mtes There is-a tension
bemmmeevoivlngrobofmmibrorpmposal tmsteeandﬁxe needtoac:aseouﬁ-‘ .
appointed officer in representing and eonsidaring the intarests of all stakaholders issués of
. public confidence and public trust are met only through cortinued pblic poncydebatenboutme '
l objacﬁm of the system, the integral role of insolvency professionals in that system and a.

willingness to address the’ most problamaﬁc challenges in terms of professﬁonal ethrcs .and
'oonfums of interest. .



