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Par Kevin Brennan, CA°CIRP, CIRP
Président du Conseil d*administration

hat exactly is professionalism? The dictionary

doesnt take us very far, referring only to

“the methods, character, and status of a
professional.” That definition simply begs the question,
what is a professional? I would argue that professionalism
is the conduct of one’s practice with due regard for the
public interest. Further, professionalism requires a degree of
passion as to the manner in which the service is provided to
meet the objectives of the ultimate stakeholder.

It is crucial that CIRPs conduct their practices not only with
the expertise required in the insolvency and restrucruring
field — and not only with attention to the botrom line —
but with the public interest clearly in view. Such service
must be delivered with passion and a quality that is above
reproach. It is all about professionalism.

Much of the work that CAIRP does is devoted to main-
taining, and indeed raising, the professionalism of our
members. We have our Standards of Professional Practice,
our Rules of Professional Conduct and our Mandatory
Professional Development. We educate candidates in the
CIRP Qualification Program about adherence to these stan-
dards and to the Code of Ethics for Trustees enshrined in the
Bankruptcy and Insolvency Act. We demand of our members
continued education and development to maintain profes-
sional aptitude.

But professionalism is not just about adherence to a static
body of rules; it is a work in progress and a continuum that
evolves — from day-to-day and circumstance-to-circum-
stance. As the business climate evolves, so must profes-
sionalism, For example, CAIRP promotes observance of
its Standards and Rules through its Continuing Education

programs; however, even these Standards and Rules must

ventend-on exactement par professionnalisme?

La définition du Perir Robert ne nous avance pas

beaucoup : « Qualité d’une personne qui exerce une
activité, un métier en tant que professionnel expérimenté ». En
fair, cette définition renvoie simplement 4 la question de savoir
ce qu'est un professionnel. Pour ma part, le professionnalisme
m’apparait comme étant la conduite d’'une personne qui, dans
I'exercice de ses fonctions, se préoccupe comme il se doit de
lintérét public. En outre, le professionnalisme requiert une
certaine dose de passion quant 4 la fagon de fournir le service
pour étre conforme aux objectifs de I'intervenant ultime,

1l est capital que les CIRP/PAIR exercent leur profession non
seulement avec Pexpertise requise dans le domaine de I'insolvabilité
et de la restructuration — et en ne se préoccupant pas uniquement
du résultat (financier) — mais aussi avec le souci de Pintérét public.
Cette charge doit étre exercée avec passion et avec une qualité
irréprochable. Le professionnalisime, c'est tout ¢a.

LACPIR consacre le gros de ses efforts 4 assurer, voire &
rehausser le professionnalisme de ses membres. Nous avons
nos normes de pratique professionnelle, nos régles de conduite
professionnelle et le Perfectionnement professionnel obliga-
toire. Nous formons les candidats au Programme de qualifica-
tion des CIRP/PAIR concernant ['adhésion A ces normes et au
Code de déontologie des syndics qui fait partie de la Lo sur la fail-
lite et l'insolvabilité. Nous exigeons de nos membres une forma-
tion et un perfectionnement continus pour assurer le maintien
de leur aptitude professionnelle.

Mais le professionnalisme ne se limite pas 4 respecter un
ensemble de régles statiques. Clest un travail continu et une
échelle de valeurs qui évolue avec le temps et en fonction des
circonstances. Le climat d’affaires change et il en va de méme
du professionnalisme. Par exemple, TACPIR fait la promo-
tion du respect de ses normes et régles par I'intermédiaire de
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evolve to reflect new developments in the insolvency field
and changing business practices. Furthermore, the Associa-
tion does not hesitate to enact new Standards when and where
appropriate. The three new Consumer Standards are the most
recent example, with seven Standards of Professional Practice
respecting commercial and corporate matters having been
proclaimed in 2009.

CAIRP recently departed from its governance protocol
and extended the timeline for discussion and debate of the
Consumer Standards to ensure we got them right. We wished
to strike the proper balance between the economics of a CIRP’s
practice and the needs of the consumer debtor — recognizing
that where conflict exists between these two realities, we must

always default to the needs of the consumer debtor.

Over the past number of weeks Guylaine Houle, Vice-Chair,
and I have engaged several members in debate about the
impact of the Consumer Standards on member practices
and concerns expressed that these Consumer Standards
will put trustees that are members of CAIRP at a competi-
tive disadvantage with those trustees outside the Asso-
ciation. Some suggested that we defer proclamation of the
Consumer Standards until the Superintendent has made a
decision concerning third parties acting as Administrators of
Consumer Proposals (ACP) — the thought being, I guess,
that if less qualified individuals assume the role of ACP, then
our members should not be held to a higher professional
standard than those third parties; that the overall quality
of service to the consumer debtor be lowered to the lowest
common quality denominator, that of the third party, so as to
create economic equality and thereby competitiveness.

Let’s turn the tables on this thinking once and for all — the
Consumer Standards, and, for that matter, all Standards
proclaimed by the Association, provide our members a distinct
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ses programmes de formation continue. Toutefois, méme ces
normes et régles doivent parfois étre modifiées pour intégrer les
nouveaux développements dans le domaine de l'insolvabilité
et suivre P'évolution des pratiques. En outre, Association
r’hésite pas & promulguer au besoin de nouvelles normes. Les
trois nouveaux projets de normes de pratique professionnelle
portant sur l'insolvabilité de consommateurs sont l'exemple le
plus récent avec les sept nouvelles normes de pratique profes-
sionnelle en matiére commerciale qui ont été adoptées en 2009.

LACPIR s'est récemment écartée de son protocole de gouver-
nance et a prolongé la durée de la discussion et du débat
concernant les normes de pratique professionnelle portant
sur Pinsolvabilité de consommateurs pour sassurer de leur
bien-fondé. Nous souhaitons trouver le juste équilibre entre
les aspects économiques de la pratique d’'un CIRP/PAIR et
les besoins du débiteur consommateur — en reconnaissant
que lorsqu'il y 2 conflit entte ces deux réalités, nous devons
toujours privilégier les besoins du débiteur consommateur.

Au cours des dernitres semaines, la vice-présidente
Guylaine Houle et moi-méme avons engagé plusieurs membres
dans un débat sur l'incidence des normes de pratique profes-
sionnelle portant sur l'insolvabilité de consommateurs sur la
pratique des membres et les craintes que ces normes s'aient
pour effet de défavoriser les syndics qui sont membres de
PACPIR, par rapport 4 leurs concurrents qui n'adhérent pas
4 I’Association. D’aucuns ont suggéré que l'on retarde la proc-
lamation des normes jusqu’a ce que le surintendant ait pris une
décision concernant les tiers agissant en tant qu'administrateurs
de propositions de consommateur — l'idée étant, je suppose,
que si des personnes moins qualifiées sont nommées en tant
quadministrateurs de proposition de consommateur, nos
membres ne devraient pas étre tenus de respecter une norme
professionnelle plus élevée que ces tiers; que la qualité globale
du service rendu aux débiteurs consommateurs devrait étre
ramenée au dénominateur commun le plus bas, celui du
ters, de fagon 4 créer une égalité sur le plan économique et &
restaurer la concurrence.

Permettez-moi de revenir sur cette idée une fois pour toutes. Les
normes de pratique professionnelle portant sur [insolvabilité
de consommateurs, comme toutes les normes adoptées par
I'Association, procurent 4 ses membres un avantage concur-
rentiel par rapport aux non-membres. En effer, les normes,
entre autres avantages, renforcent la reconnaissance du profes-
sionnalisme, elles atténuent le profil de risque professionnel
du syndic selon [évaluation de 'organisme de réglementation
et elles donnent les moyens d’expulser de I'Association les
membres qui n'adhérent pas A la norme attendue d’un profes-
sionnel. Pourquoi certains syndics en exercice (& I'exclusion
des membres du personnel du BSF qui ne sont pas autorisés 4
adhérer 4 'ACPIR) ne sont-ils pas membres de I'Assaciation?



advantage over those trustees outside the Association. The
Standards, amongst other advantages, enhance the recog-
nition of professionalism, they mitigate the operating risk
profile of a trustee when assessed by the regulator, and they
provide a means to dismiss from the Association those
members who do not adhere to the standard expected of a
professional. Ask yourself why there are practising trustees
(excluding the staff members of the OSB who are precluded
from joining CAIRP) who are not members of the Associa-
tion; the answer may be more evident than you think — the
Association often does not want them as membets.

As the OSB conducts its review of the Trustee Licensing
Regulatory Framework, we have to send a strong signal to
the regulator about the commitment of the Association and
its members to professionalism. It is therefore vital that
CIRDPs raise the bar on performance well above that of other
service providers to the consumer debtor marketplace; part
of this entails proclaiming the Consumer Standards. Thank-
fully, those who wish to defer proclaiming the Consumer
Standards are few in number and not representative of
the vast majority of the membership. Based on comments
received from the Provincial Presidents and individual
members, the overwhelming majority of members support
the Association enacting the Consumer Standards at the
earliest possible date; it is these members who hold true to a
belief in professionalism.

On September 15, 2010, CAIRP verbally presented
its written submission (of August 31, 2010) to Super-
intendent James Callon and his senior staff, invoking the
written words of preserving public trust in the system
and maintaining the highest standards for those deliv-
ering services to the public. Our presentation promoted
the qualities of trustees, providing an opportunity to
showcase the confidence Parliament has demonstrated in
the profession through legislation, including as the lead
professionals acting under the Bankrupicy and Insolvency
Act, the Companies’ Creditors Arrangement Act, and the
Wage Earner Protection Program Act. We as practitioners
must never violate this trust.

Ultimately, what’s good for the public will be good for the
profession. Our focus should be on the consumer and less
on the bottom line. What will it profit us to concentrate on
minimizing costs (at the expense of quality or professional
standards) and, in the process, lose our exclusivity, as the
service provider to the insolvent consumer debtor, to less
qualified and unregulated service providers? Self-interest, if
pursued too narrowly, will eventually damage our profes-
sion’s credibility as well as its profits.

La réponse est peut-étre plus évidente que vous ne le pensez —
souvent, c’est 'Association qui nen veut pas.

Alors que le BSF procéde 4 'examen du cadre de réglemen-
tation des licences de syndic, il nous faut envoyer un signal
fort 3 l'organisme de réglementation quant au souci de profes-
sionnalisme qui anime I’Association et ses membres. Il est par
conséquent essentiel que les PAIR rehaussent encore la barre
de Texcellence pour se démarquer des autres fournisseurs
de services aux débiteurs consommateurs, ce qui implique la
nécessité de proclamer les normes de pratique professionnelle
portant sur l'insolvabilité de consommateurs. Heureusement,
ceux qui veulent repousser la proclamation des normes sont peu
nombreux et non représentatifs de la grande majorité de nos
membres. En effet, d’aprés les commentaires requs des présidents
provinciaux et des membres eux-mémes, une majorité écrasante
de membres estiment que I'Association devrait promulguer le
plus t6t possible les normes de pratique professionnelle portant
sur Pinsolvabilité de consommateurs. Ce sont ces membres qui
ont vraiment foi dans le professionnalisme.

Le 15 septembre 2010, PACPIR a présenté oralement son
mémoire écrit (datant du 31 aolt 2010) au surintendant des
faillites, James Callon, et 4 ses cadres supérieurs, en faisant valoir
que le mot d’ordre était de préserver la confiance du public dans
le systtme et de maintenir les normes les plus élevées pour ceux
qui assurent la prestation de services au public. Cette présenta-
tion nous a permis de mettre en évidence les qualités des syndics
ainsi que de souligner la confiance que le Parlement a mise dans
la profession en promulguant les lois, notamment le statut de
professionnels de premier plan que nous accordent la Loi sur la
faillite et Uinsolvabilité, Ya Loi sur les arrangements avec les créan-
ciers des compagnies et la Loi sur le Programme de protection des
salariés. En tant que praticiens, nous ne devons jamais trahir
cette confiance.

En définitive, ce qui est bon pour le public est bon pour la
profession. Nous devons mettre Paccent sur le consommateur
et moins sur les résulrats financiers. A quoi servirait de chercher
A tout prix 3 réduire les cofits (au détriment de la qualité ou
des normes professionnelles) si cela doit nous faire perdre notre
exclusivité en tant que fournisscurs de services aux débiteurs
consomrmateurs insolvables, au profit de fournisseurs de services
moins qualifiés et non réglementés? A poursuivre de trop prés
notre intérét personnel, nous risquons de porter atteinte 3 la
crédibilité de notre profession de méme qu’a sa rentabilité.

Lorsque nous nous sommes engagés dans la voie menant 4
Pobtention de notre titre professionnel CIRP/PAIR (ou des
titres qui [ont précédée) ainsi que de la licence de syndic de
faillite, c’était, pour la grande majorité d’entre nous, avec la
conviction que nous pourrions avoir un impact réel dans la vie
des gens, que nous répondions A un appel plus noble que le
simple désir de nous assurer un bon niveau de vie. J'estime qu'il
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When we started down the path of obtaining our CIRP
(or the predecessor certifications) and licence as a trustee in

bankruptcy, the vast majority of us did so with a belief that °

we could make a difference in someone’s life, that we were
assuming a more noble calling than simply achieving a good
standard of living. For some of our members, a reminder of
this noble calling is in order, as to be overly pre-occupied
with the bottom line, at the expense of quality, is to threaten
the existence of the profession.

When I and the rest of the CAIRP Executive meet with Jim
Callon and his senior team, we discuss the many issues facing
the profession, including the challenges posed by the regu-
lator. What is apparent from all of these discussions is that
the solution for these challenges is often very simple: raise
the bar of professionalism. The concerns of the OSB are real
(although limited to the few) and must be addressed. The
OSB openly states its concern about trustees who treat the
consumer debtor as if he or she is being run through a car
wash (washing the outside clean of debt, but doing little to
nothing to make a difference to the interior). This is not a
flattering image for a certification and a licence that requite
so much education and perseverance to achieve.

The OSB’s Trustee Licensing Framework Review is but
one opportunity for the Association to set out and differ-
entiate the credentials, experience and professionalism of
its members from all others who service, or seek to service,
stakeholders within the insolvency and restructuring field.
While it's necessary for individual CIRDs to keep their own
practices above reproach, it is not sufficiens. We have a duty to
maintain the integrity of the profession that extends beyond
our own practices; professional rights carry professional
responsibility. We also have a responsibility to re-direct those
who have lost focus on the true calling of the profession.

It is time to use the strength of the membership, with the
support of the Association, to rid the profession of those
who threaten its very existence. We as practitioners need to
stop talking about those who take inappropriate procedural
shortcuts and lack the professionalism expected of a CIRB,
and take responsibility to end these practices. Article 73.01 of
CAIRP’s Bylaws imposes an obligation on every member
who becomes aware of any apparent breach of the bylaws, the
Rules of Professional Conduct or Standards, or any instance
involving or appearing to involve doubt as to the compe-
tence, reputation or integrity of a member, to forthwith
bring the matter to the attention of the Association.

In addition to filing a complaint with the Association or volun-
teering to investigate a complaint filed by a fellow member or

other third party, it is also appropriate for members to report
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importe de rappeler ce noble idéal A certains de nos membres,
car A trop nous préoccuper des résultats financiers, au détriment
de la qualité, Cest lexistence méme de la profession que nous
mettons en péril.

Lorsque les membres de la direction de TACPIR et moi-méme
rencontrons Jim Callon et son équipe de cadres supérieurs, nous
discutons des nombreux enjeux pour la profession, et noram-
ment des problémes soulevés par Porganisme de réglementa-
tion. Ce qui ressort de toutes ces discussions, cest que la solu-
tion A ces problémes est souvent trés simple : rehausser la barre
du professionnalisme. Les préoccupations du BSF sont réelles
(méme si elles ne concernent qu’une poignée d’entre nous) et il
convient d’en tenir compte. Le BSF se préoccupe ouvertement
du fait que certains syndics traitent les débiteurs consomma-
teurs comme les clients d’un lave-auto (le lavage de la voiture
étant assimilé A P'épuration des dettes sans que rien ne soit fait,
ou trés peu, pour nettoyer Pintérieur ou corriger le probléme
de fond). Ce n’est pas une image trés flatteuse, érant donné que
I'obtention du titre et la licence exigent tant d’années d’études
et de persévérance.

Lexamen du cadre de licence des syndics n'est rien de moins
qu'une occasion pour I'Association de se faire valoir et de se
démarquer, grice aux titres de compétence, i P'expérience et
au professionnalisme de ses membres par rapport 4 tous ceux
qui assurent un service ou cherchent 3 assurer un service aux
intervenants du domaine de insolvabilité et de la restructura-
tion. Bien que les CIRP/PAIR soient zenus, 4 titre individuel, de
maintenir une pratique irtéprochable, ce n'est pas suffisanz. Nous
avons ['obligation de maintenir Uintégrité de la profession, ce qui
va au-deld de l'exercice de notre profession 4 titre individuel; qui
dit « droits professionnels » dit aussi « responsabilité profession-
nelle ». Nous avons également la responsabilité de remettre sur la
bonne voie ceux qui ont perdu leur idéal professionnel.

Clest le moment ou jamais d’utiliser la force de nos adhérents,
avec 'appui de ['Association, pour évincer de la profession
ceux qui menacent son existence méme. En tant que profes-
sionnels, nous devons cesser de médire de ceux qui prennent des
libertés avec la procédure et manquent du professionnalisme
qu’on attend d’un CIRP/PAIR et prendre nos responsabilités afin
de mettre fin & ces pratiques. Larticle 73.01 des réglements de
PACPIR impose 4 tout membre qui prend connaissance d’une
violation apparente des réglements, des régles de conduite
professionnelle ou des normes de pratique professionnelle
ou encore d’un cas qui souléve ou semble soulever un doute
sur la compétence, la réputation ou I'intégrité d’'un membre,
P'obligation de porter la question 4 l'attention de PAssociation.

En plus de porter plainte 4 'Association ou de se porter volontaire
pout faire enquéte sur une plainte déposée par un confrére ou une
autre partie, il est également pertinent que les membres signalent
au BSF les violations au Code de déontologie des syndics. Ceux qui



breaches of the Code of Ethics to the OSB. Those who
threaten the profession deserve no sympathy or respect. If
we neglect to deal with them;, we can be sure —tgé"r;gul;(;rs
will act aggressively to fill the vacuum — and in a manner

that may not be welcomed by our members.

We as a profession are lucky that the vast majority of our
members hold true to the concept of professionalism and
that these same members remember why they entered the
profession. Serving the public, whether as a consumer or
corporate practitioner, during a period of financial crisis is
a noble calling. Being a financial healer is why we do what
we do — let’s never forget that. RS

nuisent A [a profession ne méritent ni notre sympathie ni notre
respect. Si nous ne prenons pas la peine de nous occuper de leur
cas, il ne fait aucun doute que les organismes de réglementation
prendront les moyens de combler le vide — et d’une maniére qui
pourrait bien ne pas plaire 4 nos membres.

En tant que corps professionnel, estimons-nous heureux que fa
grande majorité de nos membres adhérent au concept de profes-
sionnalisme et qu'ils se rappellent pourquoi ils ont embrassé
notre profession. Servir le public, que ce soit en qualité de
professionnel exercant auprés des consommateuss ou des entre-
prises, au cours d’une période de crise financidre, est une noble
entreprise. Aider les gens 4 se sortir des difficultés financiéres est
notre raison d’étre — ne 'oublions jamais. RS
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. contiict’ The. second type of confliict arises where the professional is performing mutiple rofes In
-one inaclvmy proceeding, such as pnvately-appointad receiver and couft-appomted trustee.

*Seefcrexamp!e.Facm ofﬂeMomor IiuheMmerofz}teCompmks Creduorsﬁnmgemem/&crmdh :he- .
. Mar:er of the Plan of Compmmiseotdmgauemofhmm (”7 H:bmm'y 2004). ‘ :

. Audmenl-‘nwdSSOOOOforObsmcuonof!meeinEnroncase NewsMax.com Wires, (l700wber300").
Mary Flood. AndasmBmehestoSekaorﬂOMﬂxm Houston Chronicle (24 July 20603). While not all
uummmmmcpwhcﬁwmﬂymmmamcmmf&imﬂsmdhmmypmblmw .
misconduct can add to the overall public perception. ’

‘ °Whﬂememdinomlviewxsthaxuummacdngmmcmmcﬁsofmwm !hemxsmdmoumﬂwBlA

© * that the wustee must also consider the interests of the debtor: see for example., section 68 requiring the trustee to

’ mmwmidmﬁmtbcfmﬁlymuﬁmdmcbmhmmdmmhhgmmgsmmbuwmlm
and 170.1 mmmmismmdmmmmmmammmmmmm
proposal provisions, inwhichﬂ:etrusseeistoas&stxbedcbam'indevmgapxnposat

"mmy.mwmmmwmawwmmw (2003) 53
University of Toronto Law Journal 379. See also the critique of Professor Jacob Ziegel. infra; note 115,

* Rule 4 of the Rules of Professional Conduct of the Canadian Association of Insolvency and Restructuring
Professionals (CAIRP) specifics that a member, wbenmgagedmmasxgrmm&shan'beﬁeeo{myinﬁm



Recentiy, the Siandtng Senate Commiites.on Banking, ?radva and Ccmmarce racommended that
the BIA and CCAA be reviswed In order.to idenﬁfy and eli mmate opportuniues for xnso!vancy :
przcuﬂonexs to have real or perceived conflicts of interest, mciuding calﬁng for federa! guidehnes

- on professiona! ‘conduct, conflicts ot lmarsst and dlsdcsur@ cf busmess and iegal relanonships

wxﬁw thie debtor.- 1t also racommended that the au(ﬁtor of ihe debm«r should not be permmed to be .
monttor and that in the evant of & faﬁed restructuring, the monttnr shoutd "not be. penmtted 1)
bacome the ‘trustee. or. a .roceiver for & secured crezﬁmr The Senafe ‘Commitiee
reoomem&aﬁons ralse the question. of whether there is a pfoblem wnh pmfessuonal ethlcs and
conﬁm of intarest such that the govemment needs . !egisime mrther in personal and °
coimmetcial ‘insolvency. Do the multipls .roles of bankmpmy ttustees create msunnountabie .
conﬂk:ts in consumer banmptcﬁ ‘Would & prohibrtion .on the auditor serving as monitorr
adaquat:ely addrass curvant ethical bsues in CCAA workouts? ' B

‘New rules underihe Samanes-o:dey Acthave also craatsd ﬁ\ash challenges and uabmty ns&s for )
aoooummg firmis. These risks are both in terms of percepﬁons of lndepsndenoe and the risk of !

\ vlolaﬂng new independsnce tules within the meaning af recent u.s. statutory requuremems For

emamp!e. Pncewatarhem(}oopers e (PWC) ree!gned as one of tﬁe audﬁors of Royal Bank of .
Canada (RBC) ‘Because it may. have oontmvened new U.S. mles by takmg on a RBC unk as a
" client for non«»audlt sarvices.* W had to forgo. mimons in audit work from $200 060 i non-aud‘:t
seMcbs perfonmed 1.

Emics has bBsen deﬂned as a. sat of mora! prlncip!es or values a guidmg philosophy ‘or the~ ’
pﬁncip!es of.conduct govenﬁng an individus! or a pmfessional group.',‘. For Canadian msolvency ,
pmfesshnais the. guidiing phﬂosophy isin part govemed bya stamtory dnd professxonal standard
ofcer@. Thestanciard o#carefortmsﬁeesand recalvarsﬁstoactwtﬂuntegﬂtyandmﬁmme!aw

ataﬂﬁmes,macthonwﬁymdlngoodfai&\mdeaﬁngswlmanparﬁes andtodea!wrmme

- éstate ‘5815 in a commerclatly ragsonable ma.mmar.12 A’ framework for & code'of ethics for
trustees was, enacted as part of the Bankruptcy and lnsafvancy Gene(al Aules, whwh app!xes to

aﬂ licensed trustess whenever an estate is administered by a trustes, pumuam to provmons of .~

mmorrdadondnpmmmpm pmfessionaljudgment orobjmvnyorwhidx. in thewewofareascmab)e

and informed observer, mm&mwmmm&m
9 “PWC resigns as RBC Auditor™ The Globe and Mail (23 Scpxmm-zoos)
w

Ibid.

'} Merriam-Webster Online chncnmy hupd)

¥ Section 13.5, BIA: Canadizn Assccistion of Insulvency and Restructuring Profesmonals Standards of
Professional Pmctu:e and Rules of Professional Conduct, b,t_x_o_jzw_;w_w_@;p___ﬂ
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R ;'i;megm;‘" The regulations specify that avery trustee shall mainbaln ﬁza high standards of ethics
' _tha: are cantral o :he mambenance of: public trust and confidence in the admirﬁsu'aﬁon of the
. Bja“ Trustess are to perform thafr duties in"a ﬁmély manner, with competence, hcmesty.
ntagnty and due care; are to actin.an honest and mpama! manner, provldmg fuu and accumte
m-t‘:g?‘gfosure of mformaﬂon as reqmred bythe 81A and are to avold: any inﬂuence mterest or -
.ﬁq&ﬂonsmp that lmpairs, or appéars n the opwon of an :informed: pemn tso ampazr. the!r )
olessional: judgment." The Ca.nadlan Assoclation- of : :Insolvency - and _Restructuring -
P;qfessxanals (CAIRP) Ru!es of Profeasnohal COnduct for ktsoivency pmfasstonals spec’dy that .
meémbers are- to perform serv!ces with !ntsegﬂty arnid caré; free” of influence and interest‘°

Cangcﬁan fnsomncy pmfesaionals ara alsd govamed by proiessaonal cades of ethlcs thmugh

the:r aocoummg and inso!vency profemiohal aseoo!aﬁom However. ethlcs is argua.b!y broader

'

!han 2 etamtory standard of care. it speaks wthe prindpies orvaluesthat drive the profmonal [

{r ; ngimg Immveacy oommun%ty dea!s with thasa bonf&ch may mﬂuence daﬂy practice and tong-
5 ‘?;h glapning for ﬂieprofeseion. This papar canvasses some ! of the issues facing inso}vemy
,,s_q@_cﬂﬂ'oners. bpth m perceived and acwafconﬂicts of intarest, * It touches on. aspectsof both
commemal and personal (eonsumer) lnmlvency and bankruptcy At the. hean of real ‘or
: parceived conflict issues is often the need torthe detmi'to tesolve, -his, herorhs linanaal
dlst_mss Given ﬂm resources are Hmrzeﬁ irequenﬂy -8 singie hsolvancyptachhoner appears the
npst GQOnombal!y eiﬁdem strategy for deaﬁng with asingie or multipla’ cre&hors ” The ‘costs of
: nsolvancyprdesssonals are dgnmcam because ofthe ftnandal distmss of the debto; whether
_-:ihe' msolvency or bankrupﬁcy ls personal of commerqlal. In ths personal msolvency context,- the
A ttustee ln bankmpecy or ptoposal tmstae Is fo cons‘idermé interasts of the- creditors generally and
. this may. not atways be ctaano the debtor. in thie oommerutal insolvency context, a single trustee,
e o mori%tor or reoe!ver can prove an opﬁma! sta:egy parhcu!aﬂy where therre isa sucoessful going

. .\ol

LI

B Sections 34 to 53, Bardauptcy and Insolvericy General Rules, CR.C. 1978. c. 368: DORS/SORME-240. Previously,
. “this was covered by Rules 543 - 54.49, DORS/SOR/95-463. enacted by P.C. 1995-1607. Canada Gazetre. Part
.. October £8. 1995 ot "761-2766. amending the Bmtlmcprcv and Insolvency Rules, CR.C. 1978, ¢. 368. which
wasmbsequ:nﬂvmplnmdbyseﬁim.‘s«iwﬁ )

!4 Section 34. ibid.
"secﬁonsz.s 39 nnd44 ibld. '
"Rnks"xmd4 .rupm.nous&

"Asdkcussedbdow.maaunﬁvemasgowhuhcrtwoormeinso!vencymfmomlswouldbemm
effcaivemmone.pamlarlthmmmnlmsohmcy .



‘ -forward strategy devlsed. Howaver, numerous confiicts can.atise at- muttiple stages of the .
L pmcess. and this paper begins to explore whether or not these serve as bamers to the effectwe
adnﬂmstraﬂon of the insolvency and barﬂcrupmysystem

_ Part } briefly examines the recommendations of the Sianding Senate Commrttee on Bankmg

Trade and Commerce that touch 6n the role of insolvency prafessiona!s in’ Canada_ Part it .

. .examlhes he role of professionals in commerclal inso)vencies inc!udmg the ongoing debate .
regar&ng whether the auditor can or should ba the:monltor in a Compames Creditors -
'.Arrangement Act proceeding meing on tha example -of the treatment: of trustees under the -
' Bankruptcy and Insolvency Act, the paper suggests that not enough attemjon has been tocused
on thé_ham sought to be remedied In thinking about this question. Part.ill then tums 1o issues .-

s arisinglnpersonalbatﬂmmtcy expiorhgahostofconﬂmaeoncemsﬁ\atrangehomadvemmg .

mrms to fundamemal queﬂons for the profession. ‘Part; IV, oxamines soms of the recent

‘ 'regulatorydrangeslntheUn!tadslntasintsmsdmeaocounhngpmfessbnanddiscussesme'. T

potantral impact on the accounting proféssion in--Canada. T_'hq paper is Intended to spark, '
. discussion, as epposed to generating ansiers to these challenges. I '

S 'rm a'eeoﬁme,nda:réﬁé of the éenagn comminee -

" The Canad;an Siandlng Sana:e Commmee on Baﬂktng Trade and Commerce issued zts report
- on yeform of the BankmpﬂcyandlnsolvemyAct(BlA)andﬂre Oommnies Cm&‘arsArraﬁgament )
* . Act (CCAA).in November 2003 after months of publlc hedrings and dellberations. The Senate
oommmee made a series of recownendations ragarvﬂng the role of momtors. trustees ‘and other.
insolvency professionals.’ !t 8 hefpful to start with these mommendations as they are Ilkely .
.". frame the debate regarcﬁng prcfassional ethtes in the néxt round of teglslaﬁve reform ‘expacted n
- :late 2004 or early 2005. In parucurar. the Senate Comimittee focused on the conflicts i issue lhat
. may arlse because of the. mult:pia roles ai insoivéncy pmfessmna!s it reported thm.

The Commitbee is ﬁrmiy of the ‘opinion that roles and responsibmttes that would.
create conflicts of interest whether real or’ pemelved for trustees. monltors or
other insolvency pracﬁﬁoners must be avoided. if other stakeholders peroeive
. these individuals to be In a position of oonﬂict. then their taith in the integrity ot
our insolvency system and their sense of faimess in the préce'ss are reduced.

" Debtors and Creditors Sharing the Burden: A Review of the Banlmlptcv and Imoivmcv Acr mm‘ Compmua
Creditors Arrangement Act, Report of the Standing Senate Comnuwee on Banlong Trade and Conumerce

" (November 2003).



Whils this occurrence has nagative implications for Camdian stakeho!dars. the
effacts-extand. to toreign investors and thereby to fhe Gana&an economy The
insolvency system in Cadnada must be  and must be seen to be- fair and
transparent.””

N{, A

Pl tespsct of the role oﬂneb&éncy professianals, the Serate Commitia recommendad tha:

mmamkmwywmsdvency»ﬁct Oonmmms('}reditots

“Armangement Act be-reviewed-In order 1o idm!siy snd glitrﬁnate any opportinities

“forthi roles’ and respom&bﬁiﬁas of moiwmy prammoners o piaca them in & real

r pmt:sivad cmﬁﬁat of. fmarest. Momver. in Qrdar to mme that aﬂ pracﬁﬁoners

‘ aﬁbpt gufdsimea for hsolwncyl pmcﬁﬁon&rs fegardmgpmfesstcna! cunduet and

fcoaﬂ'mofimareatmepm&ngw Rum%tosaofﬁwesa:muptcyaﬂd,
Actvmere appropﬁate 2o

i:n_faspéct of govemance, the Senate c .

;o

35. mamgmyand&wo!vancyﬂctend&ocompanﬁes Credftms'.

Amgmm:ﬁctbeamendédmpa b to' replace some or all
de " sals of. mosgamzaﬁcns if the
g “of: developing and

ating & on,. Momovef prio¥ to-appointment,

o " biminass and logal

hanor Kot o recent

facnttor.

bapem)md,!nmemmof afalled

. o ‘ ore seoured creditor.?"
te. Committea’s s -reasoning all of the court im'oivad in procesdings

or the COAA should act !n a manner charamarized by gaod faith, compsetent

Ihid. o i&ﬁ

Ibid. o 185. myd&zcmammmammmsmmwm@mwmm
“ate centyal to the mainmenmes of public trost and confidence in the administration of the Act. Rule 35 specifies that for
.the purposes of sectiony 39 w 52, “professional engogement” means mny bankrnptcy or intolvency matter in
mpeacfwhki;awis o designnted o oct in that cxparity pursuant to the Act.

{‘ Ibid, at 150,

——



'execution of their duties and freedom from real or pareewed ccnﬂm o mterest.z' it called for
disclosure of any circumatances that could bs construed as a conmct of interest The Senate
] Commmittee aleo suggested that behaviour consistent with these s:andards would generate
B faimess, preﬁctabiltty and transparency, and would increase the oonﬂdence of both domestic and

. Mtemaﬁonal stakeholdars inthe integnty oﬂhe bankmpn:y System

F‘ma!ly in respect of insolvency- professtonals ‘the Senate. Gommittae recommended \hat the ‘BIA

be amended to clarify the role of interim rwe!verandtha durat!on and meanlngofﬁ:eword :
‘ “intsrim™. It further recommended that the definition of rece}var be amended to include interim
receivers when they operate in a mannsr s!mﬂarto eourt-appomtsd mceivets,

o Cominsrela Insalvancy and bankruptey and the Role é_f Insolvency ?r&iée‘é:bﬁ&ts

m2 2003 there were 111,415 reported. bankrupwies and proposa!s in Canada ixicxumng both

) corrmemfal and consumer isolvency. 8,844 of these ‘were mmial bankmp«:ses"5 There

wem 2,920 commbrda! proposals out of a total of 18.320 pmposals underthe BM. where debtnrs

suocessﬁmy secured ‘the' support -of creditors in a workout plan“. !n 2003 there wata 785.
iprwmxy appoliited recelvérs and 82. court-appointed recelvers rapomed = A
" trustees inCéietls. déal'with mriofe than 100,000 financislly qis:ressad debtors each yea( and

R 'many more creditors‘whose claims are_af risk in;the inso!vency or bankruptcy The volurne of
i cases, the iteraction, with stakeholders and the. public policy ob}ectwe of manntaming publ:c trust .
inthe inhagriw ofthdsysteman indicate whyoonmcts and ethicsissues are so lmportam.

n respac! of oommercml msofvency or. bankruptcy there are snrmlar conffct tssues for tmstees,.
" recelvers and monitors. slthough there are also significant dxfferenoes glven tha highly codified
_BiAand the oorisrderabiy less codified OCAA. The rols of the trustee under lhe BIAis to assess

T ) the debfcrs financlal affairs and property; evaluate the causs of ﬂnancial distress ahd the nature

. and extent of the problems facing the dsbtor; review the optxms for dealing wnh the dnstmss .

"2 hid, @ 150150
B bid, st 151,
¥ Bid, at 145,

* Office of the Superintendent of Bankruptcy Caniada, Annual Staristical Repon, 2003 ttot/fosb-bsf.uceaat -

" Tables 1 and 3.

** Ioid, ot Teble 4.
.7 Ibid. 21 Table 6.



mciudlng ban!cuptcy and proposals and assist the debtor: In. choosing an apptopnate opﬁon
However‘ the tmstee Is aiso o act in the interasts of craditors, craating tha potentia! for conﬂ:ct at
S the omsa!m the reiaﬁonshfpwnh the debtor Thus while thetmstee Is afiduciary. hsﬁdudary }
- . obligations. are to rmultiple parties with confiicting interests, timelines and goals. The creditors'
ability to conﬁrm the appointment of the nusbe atthe tirst creditors meetmg does act as an miﬁal
chack on the tmstee s nnpamamy however, this assumes no lnfonnaﬂan asymmetries and the
T spph!sﬁczhon of the partios. . It ziso’ does ot address the perception problem in terms of the
t!ahtou’s mpreas!on of the trustee’ s obligaﬁons.

éne of ﬁ\a 'poéaﬁﬁél.‘hﬁaas of conflﬁct b‘ccurs béca‘us'e -of inu!ﬁp&e hats'or shﬂﬁf\g hats wom by
DR lnsolvency pro!essionals. A professional serving in more than one capactty can'be more efficient .
; B mcreasing tlme!meas and redudng costs of professional servioes Tmermess ls absolutely key

o “r%ﬂ'ﬁ therp may nc;t be msouroes for eueh mdependént adviee ln such a case, the d:rectors rnay )
_ m‘gk i yqpf!emnd that tha c!ient‘k the' debtor corpozaﬂonan&hat the%r lmerests at tha point of. -
. ﬁnamial dish'oss may not compaeteiy albn Bbst pracbce wveuld auggast that the direchots be
advksed to seek lndependent legal advica on'atain their own-legal; counsei, and In spme hsmncss'
i Ir own accounﬁng professlona!. Tmnsparenw wotsdd suggest ‘that any advuce g(ven to
‘ rgm(s and oﬂ‘loem boin wnﬁnganwm they &ignat irfobmeri-consent In return, However, there -
may | mt ba resouroes t© retam separate Inso!vency ‘professionals, }savmg the profassronal with ..~
i .asomepressuratopromdsadvicetocorporameofﬁcersasweﬂastomeentityitseif Thisoccursh.
T ,‘::smail commemtal msolvendas. Moreover, the pmfessmnal may then be named by the debtor as
L ' 'monltororpmposalh'usm Whilaitsfeesmprepafaﬂonofmemmghavebeensancuonedby
‘ the’courts, theissueiswhemerundenakmgmepmpamnon has resulted in the monitar becoming
) ;too closely aligned with the debtor, posing a potential conflict of intarest in the workout process. -
‘The CAIRP Rules of Practice specily that at the time of appointment, disclosure of any prior

3 Directive 6R. Superintendent of Bankruptcy Canada. hup://osh-bsf.gc.ca: section 66,13 of the BIA with respect
to individual debtors: and sections 50¢5) and S0.5 of the Bbimﬂ:rwpecxmcommmnl msolvendes

Seaion 102(5). BIA.
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ralaﬁonsh:p fo the debtor is necessary and best practice.” Whem the msoivancy pmfessmnar is
_acting for multiple parties, this needs to be made very transparent, inchudi ng sagna!ﬁng the limits
- of mis mutltiple role in terms of lack of oonﬂdentxaﬁty, the course of act:on in the evem of conflxct of

" imares:, and advising parties to seek independent legal adwce

"In both personal-and cormercial insolvency or banknpicy, the Insoivency pmfessional will .

ahways face the potential for conflicts of imerast or the pempﬁon of confﬁtﬁ. This is. because the
" interests of debtors and creditors frequently diverge. Moraover, the imeresis ot diﬁerent credtiors
'can&vergemom than convergs. Oneexamp!a nsthe reosntentryofdistressed debtlenders in

inso!vancy proceedings, whose interest in a viable womout or ﬁqwdaﬂon ean be very different
from tha: of trade suppilers who may have a strong lntemst in the Eong—tarm vlablmy of the debtar
" -corporation. ‘The role of the insolvancy professiona! is to ba aware ot these conve;gmg and
diverging interésts, and to manage any conlicts bybdandng mevaﬁousmterasts. asoppbsad to .
actmg as advocate for one party. it may be that the lnsoivency professional shou!d be required to
' expreaaly communicate to the debtor and to craditors in Its origmal communlcaﬁon that the oﬂicer
has i an obliga!ion to all interested stakeholders and to ’eham;m. '

_ 'ﬂié abte of th Monitor In céaa Pmoeedings
The Companies’ Creditors Arrangement Acthss emergad as the pnncapal restmmuring statute tor )
) targe corpor&nons Under the CCAA, the monitor, -as a court~appoirxted ofﬁcer. is :o represen: all .

) sfakeholders in momtoring the debtor's affalrs during the pmceedkng and pmviding opmions tothe .
" &burt. The menitor's feés are pald for out of me assets of tha debtor corporation on & priority |
"basis and the courts ‘have -justified ths axen:tse of their’ discmﬁon 10 order this sacurity of’

mmbecausemenmmtssnofﬁeerofm eoun." The!mmducﬁonofme ‘mornitor in CCAA
’ prooaadings was in part a Canadian response to'the U. S practlce of hang cred%tors commmees
“In Chapter 11 workduls, with the company paying for counse! and financial advisors ‘of the

¢éreditors, a pracﬁae that was viewed as often highly confrontational and expensive The monitor, .

as an officar of the court, could provide independent obsenratxon and. _qversigm of the debtor's
/agiivities during the CCAA proceeding, providing an accountability citeck_ for craditors without the

* Rutes of Professional Condact andlntmpmmnon. Cannzhan Associanon of lmolvemy and Reswcmnng
Professionals, online: Hitoy//wwwcpirp.ca.
3 Starcom International Opties Corp., Re (1998), 3 CB.R.(4th) 177, {1998] B.CJ No. 508; Fatrvicw

Industries Ltd., Re (1951), 11 CB.R. (3d) 43, 109 N.S.R. (2d) 12: Canadian Asbestos Services Lid. v. Bank
of Mowrreal (1992), 16 C.B.R. (3d} 114, [1992] G.S.T.C. 15. 11 Q.R. (3d) 353.
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ume and expense of a credtors committse. Givén ﬁte indepeadmt role erwisioned in some .
ir}stanoes the oompany’s outside auditor acted as monitor

Ye: a key Issue is whether the auditor ofa debtor cozporaﬁon can sgrve as monitor. Whﬂe m both
ﬂleory and in Iaw. ﬁne financial stataments of the company are the work product of the company-
and its qfﬂcem. wrth lhs auditor providing only an opinion on the finangial statements ‘the reality Is
;aquanﬂy different. A oompany's auditor. while fermally having an- arms length role in audmng
e ﬂnancial records of the conmany ' reality, frequerntly warks closa!y with oorporate off icars.
The audito(s vlewscan heaviiy irsﬂuencemework of the company in ﬁnanctal reportmg In other
eq§es. 500mroﬂtng or managing sharsholder may push tha guditor to see the statemems its way,
resuﬁng In ‘auditor captum Close retanonshlps can davalop betwean extemal auditors and
_rpora:sofﬁoers, parﬂcularly wheretheandttpamrts not mtated everyfew years. .

In the past ﬂve yaars. rough!y 25% of COAA pmceedings invc{ved a monimr that had beerr the:
. aud:tor of the debtor corpomnon. primaﬂly cccumng in smaller and mid-market workouts. Are )
R .,j"thare mharent contﬁcts in perfonnfng both of these roles? Unfike the Bankmptcy and lnsolvency
e Act. which generally excludas the a.uditor or accountant of a debtor from aclmg as its tnistee in,
:wakmpm (X a un!daﬂon prooaedu'lg, there is no simllar stamtory prwlslon under the COAA in
_-{act. itis’ qultetheopposﬁs Seclroxrﬂ 7ofm900AA speciﬁesthatme monttor is appointedto :
j:qogitormebusmaseand arfa;rsofmadebtor and exptasslynotesha:the auditor” maybe
agpo!med as monibor: Lo e T

’ .'11 7 (1) Court’ to appoim m’onﬁor— When an’ ordar is made ln respect of a
L companyhyihe couﬂ under sacﬁoh 11 the couit shill at the same- txme appoint
. haperson in th:s sectlon and. In- section’ 118, raferred to as Mhe: monitor“ to -

| fonitor fhe businass and ﬁnanual affalrs‘of the company while the. order remains - .
- inetfact. .

..; . .. “(2)Auditormaybemo:‘mor-Emeptas mgybeomerwlsedirectedbymecouﬂ,
Tt : 1_,ﬂweauditorofﬂracompanymybeappointedasﬁmmmltor.

The role of momtor was codified In 1997 reflecting the growmg pract:ce of’ appmntmg monitors in’
- CCAA prcceedings and based on recommendations of the Task Force studying the CCAA. Tne
"Task Force suggem that mandatory appointment of a monitor would give creditors in CCAA
~ applications the protection of a professional and impartial “watchdog" similar to the protection

* Industry Canoda Statistics, More recent statistics suggest that this number is closerto 1/3.
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. provided by the propasal trustes under & Part il SIA proposal procéeding.™ tior to codification.,
ﬁwe practice of appointing monitors or interim recaivers as they wers somse mes refened tc. was

aimeci at momtmng the supenvision and afairs of the corporation during the mrkcut process
8 appolmmam of a monitor was Initially driven by creditors seeking anhanced d“tsclosure from
btnr carporaﬂom duﬁng CGM procosdings, as a means. of redmmg b'ansac:sm costs
d-with court appaarwwes in disputes regarding ﬁrs scops and ﬁmmg of finanhcial

gh initially creditors sought the & monitor to- pmsect ﬁamr interests, the .
evolved that the dablor co;pomﬁm proposed a tmnitcr on ite tnitial ‘application. While
ﬁke}yanaﬁnmptto assenwmml ovar the cho%ceofmmhox ltépanedthedeorm
mm&monitorls not as inq@pendem,gg required for a successiul CCAA warkoi,

The duties of thé monitor are aso sé’z outin secfion 11.7°0f the COAA:

11 7(3} unwons ct!he mmimr~ m shalt:’
{8) forﬂ're pmposes of nmnaoﬁng the eornpamfs ‘businpss and financial-afairs,
have aceess fo and examine the ‘company's pmperty nctud’mg the premises,
. books, raee:ﬂs, data. im:ma‘{ng ﬁata in e!smnic fcfm, and other financial
dcmmmcf the eompany toﬁz&ethtnacessafy wsdequately assess the.
pmy’s bushm and- ﬁnbnda: affuirss,
a raport \mﬁ\ me nourt on ﬁté staxe o’f the cornpany’s business and.
‘ﬁnarnd&l aﬁairs, Ing the pmmrib&d informition,
material adverse ‘changé in
o ﬁnancs_a! circumstances, , *
i any ° section 4

as order;
advise the creditors of the Hiing of the report referrad to In paragraph (b} in
anymﬂceofam&aﬁngofcre&fm referrad to in section 4 or 5; and

{d) camy out such ommmﬁomhwmmmemmyasﬂwmunmay
diract,

Report of the Task Force an the CCAA 10 the Bankruptey and Insolvency Advisory Committee Working
Group on Commércial Reorgaitizations, Bankruptcies and Receiverships, 1994 2t 3.

Re Northland Properties Lxd (19883, 73 CB.R. {N.S ) 175% Re United Co-Operatives of Omario (August

.- '1984), unreported.



‘ As onginally com:ehred the monitor had a telatively narrow momtormg and reporhng functxon to
'the court and creditors i’ 'its monitoring of the -business and ﬂnancial aﬂa:rs of the dabtor .
corporanon. When the role of monitor was codified in. 1897, the language of the statute reﬂacted
this rols. Tho monitor is a court-appointed officer, and thus is to actin the besl tnteresis of all of

the smkehoiders in'the process. The monitor Is precigely as its name suggosts n is appointed to
* monitor the dsbior ‘during the procesding, to ensure that the debtor does not engage in any :
. oonduct that will prejudice the interests of the creditors and other stakeholders The monitor can
'serve as a smbiilsmg force in the sense of- roassurtng creditors becauss it w monilonng ‘the

. debzor'a business and aﬁatrs pro}octed oash flow and appropnato use of assets and is monitonng .

. managoﬂal oonduot in ‘the operation of the business during the my pauod Given the limited slze
of the Canadian markst of insolvericy proféssionals arid the less Iigious-legal cuitire in. Ganada

" than in the United ‘States, there has alsb ‘developed a-level of trust amoing professuonals that
serva as monmors and the creditors that are repeat players in lnsolvemy prooeedings. Thls m“
faoiﬂtato proceedings and enhance tho offootiveness of the rnonitor - Equally, however, the..
monitor must be oognisam ofthe fact thatfor smkeholders that are new to the process, the trust

: and cooparation- among nepeat playars can oroate a peroapnon of bsas The. momuor must be

3 'wuputous in fu!ﬁlﬂng its obhgahon to eonsider and balanee the intemis of a stakeholders. .

s 'The role of monltor has boon continua!ly evolvlng. Monitors inomashgly navigate thé debtor

. .’through the oomploxity of the CCAA prooeas, prowding business 1udgmem. negoﬂation skills and: ‘

" financial advice. The monitor. oon act as medlaﬁor or: faclﬁtator brmgmg the parﬁes together in an
effort to build consensus on a viabla gomqfomard business plan. In éome casos. the  monitor -
' ‘has’ developed- the! pian of arrangemem. The monltor makes judgmem calls . on levels of
- disclosure © oredhors and liming of that disdosure and inoteasingty iakes positions on' disputes

T ~before the court.during the CCAA procooding. Those muitble roles rnay be needad yetthe issue

is.whether they create & real or peroeivod conﬂiot wnh lha obligation of the monitor fo monmor the
debtor on behalf of aﬂ stakeholders.

B." - What Lessons Can Be Drawn from the Limiation on the Auditor as Trustee in
‘Bankruptey? o ' ‘

Although the rhetoric used by insolvenoy pi"aoﬂﬁone:s is frequently that there is a prohibition on
the auditor or accountant acting as trustee in bankruptgy, the precise ian'guago_ of the B/A is not
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an absciute prohfbftion 35 Rather it Is a presumption that the auditor cannot act without express w7
permrssion of the court

‘Section 13.3(1)5{ the BIA specifies:

13.3(1) Whers trustes is ot qualified to act - Except with the permission of the -
wuﬂandonsu@condiﬁonsastbecouﬂmayknposa notrusteeshallactas
trustes In relztion to the estate of a dabtor ; : '-
~ (@) where the trustes is, or at any time during the precedmg two years was
{iv) the audltor, accountam or so&cltor or g panner or: emp!oyee of the
' audlim awourﬂantorsoﬁciﬁor,aﬂhe det:ﬁor; e, ‘ e
Secllon 13 3(1) waa almed at preventing conflicts of Imerest. respunding to a serias o’f judgments -
lnwhbhmecoutheldmalsknpropaﬁoraﬁﬂiated paraestobeaomememtee” tn 1986,
the Flepart of the' Advisory Committes on Bankiuplcy and Insoivency reoommended that the -
. debtor norpomn‘s auditors and accountants should be amessiy pmh!hited from acting'asa
: trustés, ‘interim réceiver or recelver of the deblor because of the mherent conmcts ot mterest.”
“The conﬂicts afose due to'tension between the need for oor:fidenﬂahty in tgwé ‘audit or awoumxng
" relationship “and the “need for dasdosura in. ;he trustee and reeelver fotes“ Yet inétoad- ot

-

'”Nmmmmmmmmm4«mmofwmc@maﬁpcmmsm
ammmommnmutmnyappmmmmeBmwasmmm where the member was the auditor
wwﬁmmhwmﬂmmmw&yﬂm@q@ﬂ As well,
omnofmeCodeofﬁdﬁuofWAowmmmsmmpmhMom exampie.seesemion:uofm:
_Code of Ethics of ‘Chartered Accontants’ of Québec {www.ocaq.qe.caipdifang/2_protection/cade_of_ethics.pdh), -

'_mammmmhmamdmmmmmwmw for
. -eonmlmnonindzsca:pmqﬁaelleduQuébeconMarchm.Mpmposesmhngmmm B o

','Itshouldbemwdmmecoduotuh!csofdmmd&wommminmxvommdbymfﬂenocmmcmﬁesof
. - Professional Conduct of the CAIRP, such that a CAIRP member, whethér or not he-or she is x chinered accoumtant,
~'mstah!debylheCodeofEthksofme0rdaorhammof&muedAcoommsapplimblemmcmvmof
residence of the CAIRP member, mdmwegovmmwuchmwmmmuswﬂedomtmmmis
mepm.RnlelSoﬂmCAlRPRnluomeﬁxlonﬂConducxal e 3 abouts ;
thmkswlean—bm:dkrcmﬁoxpohﬂngﬁhm :

* "% Re Walter W Shaw-Ca. (1922); 16 Sask. LR. 275. 68 D.L.R. 616. 3 C.B.R 198. [19”"1 3 WW.R. 119
(R.B.); Re Erie Gas Co, (1938)-20 CB.R. 14, [1938] OJ. No. 227 (Ont. S.C.): and Tannis Trading inc, v

~ Camco Food Services Ltd {Trustee of) (1988) 67 C.B.R (N.S.,) 1,63 O.R. (2d) 775:49 D.LR. (4th) 128
(SCy -

- % Canada, Propo.:ed Bankruptcy Act Amendments: Report of the Adwsarv Conumtree on Bankruptcy and
Insolvency, (Ottawa: Minister of Supply and Services Canadd, 1986) a1 5, 47.: |

”Forhimwﬂreams.meaum coduofedxicspmvﬁefmmobhganomomimiumgcmﬂdwmhwofme
Msaﬁmtmdspedfy&mﬁnsowmnmhabsohme(seeiorcxampksecnon&ofthe(:odeofahxcsof
' /om0

. Bmmommmnisdwayspomuefondimwwmveﬂﬁsnofdenun!x\y.hmver given the .
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enacting ‘an’ -ahsoluts prohibition, ‘Parliamert-chose to enact a provision that timits the auditors
abiifty to aet. The auditor cannot do so absant the court’s permission and the conrx’s ;mpasitron of
o ons It deems eppropriats.® This. imitation addressed the concem that auditors as
a general practice could undermine the public’s confidence in the bankruptey system
‘of the trustee In that process.-

ofauditombervdngasmm Ganadianmumhaveheidmmmmsrezsm

of real pre}uﬂica and wheré the removal of the trustee MWas auditor would deiay

lstmhonofme asmﬁnchme Mﬁanﬂmme.ﬂwmunmuidpsmkmmteem

einﬂsadmmtmﬁonofﬁw esm“ The court has refused to remove the trustse whers
emwasnoauuaiaonﬂbwi mtemorkﬁnngamentofmdapemmesm

of an aﬁ:comtam ofa debtor that was act%ng as g rustea undarths proposal pmvisions of
B}A. tm oour& held:

nia.aiampme conflict of interest, to prote

nihatmﬂdbs
usedtome prs]udice»cf Ao
mayhmactosa re!aﬂamhbmmﬂwdebwdcasmtmﬁsm
memrs. .Thera.ls’ at. (

pr@udém the croditors.. Tha dabtor an
itthe cnnﬁnuaﬁm ...as.

dator whiste the corporate the decounting firm
n's audim“ The it '
had, acted es @ . company would: attempt 18 Influsice the .

mhbbdmﬂwpm{&cagﬂm;smgnged mpumim.ﬁum&mnmﬁumof
Wmm&ummmm&mxnwumumﬁmmmmchamm

Swtizm 1330 BIA,

Oma&a.f’nrhmm. Mmesof?:weeﬁagxmdﬁwdmoftﬁe%g@mm&mmcommmrm.
Ompmzﬁ.ﬁmsaud{iovmnmomm Issoe No. 5. September 3. 1991

Re Plgnta Dei Pharma Inc, (Trastes ofyv. le Dei Pharma Inc. (1999), 14 CB.X. (4th) 256 Re Hover
(2000}, 21 CBR. (4th) 263, |

* Roskie, (Re} {1997). 152 Sask: R 209.
Ref:'mr,s;qam m;mﬂ &t par

Re Untited Fuel Im*emwbd. (Mo, 1} §i9ﬁ4} 20R. 411.45 D.L.R. (2d) 624 (H.C.). affirmed {1566}
OR. 165 S3IDLR. (2d) 12(C.A).
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corpora:e trustee 80 as to deprive it of the required indepsndsnce and imparﬁalrty The resutin .
United Fusl appears driven by the particular facts, in that the court was not persuaded rhat there

o was a risk to independence and impartiality of the officer. NoMﬂmshanding rhese judgmerns best .
practice suggests that in most cases, the auditor will not act as tmstee Moreover. the wew of

lndependence of the auditor as mm«a has svolved over time. and wfth expenenee under the "BIA.

'Themleloetrusheetstncontrasnomemleofmmﬁorasongmauyccncewedmmatme
_'morﬁtormviewedasmraddnwanhdependentwdimr Oneoftheraﬁona!esiurme
' distinction between auditors serving as montiors and not trustess Is that frusteis are, trequently
. 'requlred to examine pre-filing transachons, in order- to assess. whether !here has been a

preference. fraudutent conveyance, sewement or other reviewable Iransacmn To date. monitors
have only infrequently been asked. to mdertake this role, although in such careumstances it does.”

o ‘C. Ofﬂaer , o,fmcomtorm-' .u.nubie,, _tmed-'itars"a’. . ‘ .

: An under*exp!ored aspect of the oonmcis issue is pmcwely to whom me ftduciary oblugation cf:
.'f’mon&nrs is owed. -Canadian courts have held that the_monitor is an offioerof the couri and has -

anobﬁgﬂontoactlndependenﬁyandtooonﬂderﬂre hrterestofﬁzedebtorand I&crednors.

" The courts have also heid that the duty of the monitor is to act in the interests of &l stakeholders™

" with"an interest ki the proceeding.”” This-broader notion of the momtor’s duties recognlzes that .
:m.ltt{;ﬂa stakeholiders ‘may- be interested.in the. proceedlngs Thls can mdude shareholders, o
: "amwugh ’frequehﬂy, shareholders‘ interests are so far under wata‘r thal in wexghmg the Tﬁtamsﬁs

......

;;Mr ancmmtabiﬁty approach aiso recognmes mat woﬁm bml trade supp!‘ers and
others may have an interest in the GCAAwwkoutmaﬂsgreaterman meirﬁxedeapma‘!clalms.
baeauseofﬁreﬂnpmtanceofmedsbtortomelwalmmmunnycrmeecommy orbecauseof_

the public’s intsrest in the service beinj delivered by the dabtor coxporanm“ In i rospect, the. a

4 Re Unftadl"hd.bwemmtud. [1966] 10R. 165 (C.A.)atpara..s

" “ Fairview, supra'note 31. at para. 75: Siscoe &Savoie v. Royal Bank (1994). ’.’9 C.B.R. Gd) 1at pm 28

United Used Auto & Truck Pars Lid., Re (1999). 12 CB.R. (4th) 144 at para. 20: Hfdmmn Equipmazt

{1985} Lrd., Re (2002). 34 C.B.R. (4th) 203 at para, 33, zxmm&pmm, o
’“RoyalOakMines!uc.Re(lQQJ.il CB.R. (4th) 122 at para. 6. ' ‘

® For a full discussion of this. see Janis P. Saria, Creditor Rights arid the Public hiteress, Reswmumg Insobvent

A' ’ Cmpomtons('l‘omm.UnivetﬁtyomeonmP!m 2003}.paxﬂmhﬂyﬂ:ed1monAnvilRanchxmng
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. momtor should not beina conflict of lnterest. given the- court’s teuanca on the monitor as an
pmcet The Ontario Superior Court of Justice'in Aoyal Oak Mines held m the. monitofs role is
be nutral and to act in the best nteresis of ll conosmed.*? In ASINet, Mr. Justics Farley held
that there was no juﬁsprudenoe to support an argumant that a monitor represams the interests of
cmdlt&rs mthesame myasatmstee in baniaupwy receiver or nqmdamf,glven :hqttha monitor
_.dges not act as an asset collector for purposes of distdbution to creditors.® The court has held
'ihat ‘lhe monitor is to provide an’ independent assessment of the debtor‘s financial stams and
gdmns dudng the proceedlng "The couit's recogn!hon of hnparﬁality and considerahon of the
titerasts ofali stakeholdars inthe wionitor's'roie has ras\dted in & very ‘high level of deference by
tbe oourt to the momtor's oplnion Where the opinron is eontested by muitiple stakehoiders. the

expenence, expernsa and obhcﬁvity“ It should be nowd however, that the deference o the"-
. ‘mm!tor will depend on how lndepeudem and ob]ecuva the monitor us, and tha court's.

jb objecﬁve ip pgrfomanoe o‘f its obllgaﬁons is keyto ‘lhe court‘s conﬁnued recognltion of and
eféwmetoﬂ!embrﬁtor'sopinkm ST e

and henbe not generally aubject o cmss-exmﬁnaﬁon, rather, as’ an. offmer of the coun, the .
. monaor is to act “iawfu!ly, fa!riy and honcurablf il In Omanp the court has hald that insolvancy

‘ “lbid.

' PSINet Led.. Re (2002), 30 CBR (4th) 226 at para. 12. dwcusxed in the context of being a represemative
“of a'edm)rs for purposes of the PPSA. -

S Canaidion Irperial Bankofcmmme andBan]z ofMonml ¥ Quimeme Caaz Limited (1991 ) 1CBR
{3d) 253,53 B.C.L.R (2d) 34. :

5 See for example. medxscusmonregmdmgthoGBCAaogoidAgrmtinReA:rCamdaPOM]OJ
N0.2267 (001- S.CL). -

= Reln rhe Mam:rof Bell Canada lmemanonai inc., Endormnem ("9 Ocmbcr 2003) {Ont. S .CJ. ) Court
File 0"~CL-4553 at para. 6
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omsmaﬂy miske themselves avallable for examination if the spirit of co-operation and common .
sense.® ' The report ¢f a court-appointed .officer. is dlsﬂnguishable from the officer seeking -
approval for its fees and disbursements. In-Re Bakemates Intamatlonal inc., the Omatio Court of
' Appeal held that in’ reﬁ:sfng to allow cross-examination of a recenrerbm aaowmg the appellant as
~ a“proxy” of the court. o axtensively quastion a receiver, the motlon judge had piovided a fair
- oppommity for the appellant to question’the recsiver's nompensaﬁon request. However the
Court ‘of Appea! held that, ganerany while the neeewar coutd includa a siaxement ot fees and
cﬁsburssmenm In its repont, it should file a affidavitin support of the eompetmon mquest. which _
_would be sub;ecttomss.exammaﬁon by any party quasnomngme amount dalnted.® “The Court

B d:sﬁnguxshad the rule that pmciudes cms-exarmnaﬂon ofa reoeivar in the context of its repon.

from the simaﬁon where the receiver'ls’ seeklng court approval of its compeasaﬁgn.

h - Mr. Justice Faﬂey ot the Onmo Supetior Oourt of Jushce recemiy held that anhough the sntuatxon
“did ot warrant it in the instant case, anofﬁoerof‘mecounmaybe cross-exammed on arepon in’

“'excepﬁonalormusualdmmmmes” Suciw&wmsmncesoowdhcludeshuahonswhemme
C monibrrerstmco-operatelndamymgapanomsreponorinnotexpanﬁmgonanyelemenr
In the report-as may be reasonablyrequasted The c::urtha!dthatihe masenabllityofarequest

. musttakehtoaccountﬁw objectivnyandnaun'aﬂydfme ofﬂceroftheeourt:specxfylhgﬁuat.
: “woa betide any officer of the court who did net observe his dutyto be neutrai and objectlv
h This ‘judgment creates a benchmark agamst "which the monitor can medsune s bbllgat:ons. .

-/ indicating ‘that "sne"of ns duties .is- to clarify anfonnauon 1o stakehoiders. based on -a -

raasonableness test. Famltg this,.the court may in exceptional clrcumstances compei the monitor

thhitsdutytobelmparﬁa! ob]ecliveandfulsomemltsrepomng

e _.The general lack of compaﬁablmy of the momtor may glve rise to incentivé effects on the part of
.ﬂ'xadebtortoshlrkhsmpomnggwgaﬁons Theramayba cmmstamesh\mhmedebmr
" .corporation is reporting most of Its ﬁnancial cﬁsclosure through the monitor to the court. ‘In such

" circumstances, crecﬁtors may not be abie o cross-ewamme the debtor on the aeouracy of the .-

b o

o Montgage Insurance Co. of Canada v. !mu.gﬁll Dmdﬁll Corp. (1595), 30 CBIR. (3d)-100 (Ont. Gen.
Div.) a1 101-102: sce also Re Anvil Range Mining Corp. (2001). 21 CBR. <4") 194 €O S.CI. 5 Re -
Canadidn Alrlines Corp. (2000), 20 CBR. (4%)1(Alb.QB.). .

%5 Re Bakemates International Inc. [2002] OJ. No. 3569 (Ont. C.A.). apphcauon for leave to appen}
disuissed {2002] S.C.C.A. No. 460.

* Ibid, at paras. 31-35, 38.65. .
5" Re In the Manter of Bell Canada International Inc., supra, note 53 at para 8 .
 vid s Re Confedemtim Treasury Services Led. (1995, 37 CBR. (3d) 237 (©Ont. Gen. Div. -
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1es. - morﬁtor’s rapon offars’ &in “opinion fo the oouyt as to the accuracy cf the

n.or the wzsdcm of paxnwiar proposed ections. This is not probiematrc if the manttur is

’forme debmreo:pcmﬁm -However, whare it is, itis unc&aarmm .

recognized that this ray be pmbiemaﬁc for cradﬁors and other

“éhailenga the monitor's‘conchsions. This has Implications for interim

wse of Mpme&wge,ma&awedwt& durfn the

::oun’s reiiance on the mamm for Its business judgme Rarely has the -

wém preferred dsnce o’f cm&wrs or dlaragarﬁsd the oplnlon of the.m

The usa of the manitor's report to Insulate the dabtqr fvom crosscexamfnaﬁm may atso have

ferthe disputé’ resolution’ process underthe C(;:Masﬁte dabtor mayha\faatacﬁcal

ning - pmcass where " the monitof acts as’ advocate. Ai:ematwaty

LB mdwktocomﬂeta&ymm&muraga nageﬁabonsioravtabia

utstrahegy Themzsa tﬁﬁsmbat%enmmwwmmmrmme
mmsndachngasaﬁnmcwammdmammadamm The risk-

for greaterwzih ths iaﬁsrmia, a factor that has notyet been

{ the cowts “ThiS cencem* must ’m mmtexﬁbaiamed by’ any. benefits
pracﬁce of monﬁcrs using thair rola bshlnd glossd doors to

. riéd cn-this risk-af the.debtor shirking its
s A that 6 boen -
hy riothing other ﬂ'faﬁhe mcﬂimfs report.  The Court hsld that if-

1o be eommﬂous or tums eomenﬁpus it is important @ ‘héve an

and tirne ‘1o aliow crossmmuwﬁon. “This -represents an

that the- m&ormay mklts :mparbality ormepamepﬁon of

. 1s used mppmpfiataiy to msulaxa pamas fram cwsa—ewnhation

Mﬁs of the mmﬁon’s reporiing vole: wilk reduce confiicts or

'.ﬂmmismeammnmaijusmemustmtmybe dona,butmustbeseantobedcne This
’ mmmmmmahoutﬁmpm&sgmmﬁmpmepﬁmofpames,parﬁcutarty“
" not repeat playsrs in the system; that tha integrity of the insolvency and bankruptcy

+ ® Consumers Packaging Inc.. Re (2001}, 27 CB.R. (4 th) 194: affiemed (2001), 27 C.B.R. (4th) 197,
® Re In the Marter of Bell Canada International Inc.. suprd, note 53 at para 9.
T Ibid, '

3
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systam is mialriteined. Those who are to’ bmg an element of neutmmy or Iack of bias to the
’ prodess miust in“fact do so. Recently, the rewasacasehwiﬂchﬁxemonnorﬁtedaas-page
“factum opposing a motion by a stakehoider. a union, to vary lhe initial stay order “Whila- one
paragraph of the 36 pages notes that the. monitor Is to be lndependenl. tﬁe rest of the factum

descends Into the aréna in ‘opposing. the mgtion on legal gmunds prior to the parties being able _
"’ to make theif-submissions to the court, *As.an officer of the court, the monitors abligation is to
' réview the parties’ positions and then ghve an opinion based on ﬂs expemse The expemse that

‘the monitor brings to the proceeding is ﬁnancial sxpertise‘ not !egai expertise This. Kind of legal
" advecacy can lead to falled confidance. in the integrity of the system Rather the' opposmon tothe .
“motion should have come from the debtor, whose interests. are being advocated in. this matter,

Thlskindofacbon on the part of the mmmormathedoneconsrdarable damagotbttsumage as’ .
ihe neutral officer of the court and provided the best ammunihon for daﬁning the role of mon"ilor o,

s

exdudeﬂremoreaeﬁvistmleﬁa!racentﬁleshaveadomd . "

o ‘The Auditor as Mommf,nm:nhwwgﬁaﬁéhgei, N

in tnid-markst workwts undar the CCAA. lha audrbr ls more l!ke!y to ar."t as momtor because.
“theis are not sisfficient assets remalning to pay-for the costs of both., Hence the practical’ reaﬁhes '
of the debtor's financial slmaﬁon drive the decls!on about the dual use ol‘ She prdessrona'r ‘as less
tlme ahd expense is ineurrad in cnming up to speed on the debmr’s ﬂnandal smrarion. n thts the’
imewst of ﬂmdebtor corporation may. com/erge vmh ﬂmtof creditors since p’aymantof the .
pmfssslonalccmas out of the debtor's assets as aﬂrstcharga andcreditoiéwdlweigh thedouble :
‘costs against concems aboutcorﬁlicts of hterest or lrnpar’dailty ofthe moriitor Yst the auitor as
monitor can create aproblemofpercepﬁonofoonfﬁctoﬂntarestandrnsomeinstames anactal - .
conmct in the insolvency prmeedings One Issue is whather the efﬂciendes generated by the '
dual role in tarms of more -timely proceadings. redueﬁon of informatron asymmetnes and

oonﬂdenoe of officers, are sufficlent to. overcome gny pemeptron of bias. ' In Canada. thera havs L
Been vary few cases where creditors _have ob;eclzad toﬁlaaudltot samng as momfor and hence '

there is !itx&e caselaw as guidance. In tha rare case where senior credztors have objected the
monitor/auditor has remgned.

Given that the nature of the audit function is monitoring and rendering ‘an opihisn based on
financial data and bast practices in accounting, it is here that the potential for conflict of interest

© Factam of the Moritar, in thé Matter of the Companies® Creditors Arrangement Act and‘ in rhe Mar:er of
. the Plan of Compromise or Arrangement of Ivaco Inc. (27 February 2004).
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appears the greatest Recenﬂy. .monitors have taken -on-the role of. negotiatof, somehmes

appaanng more as the agem of the debtor than tmpamai officer of the court. While the debtor

has -an expenqnoed professional bargalning on its—behalf, it may. be pmbtemanc for both
g percepﬂon and -conﬂlct. The previous and ong&g busmess reIMonshlp wtth _the debtor
.-( cerpomhon may impalr the abmty of the aiiditor to ‘fully embrace ﬁ\e role of indapendeht monl&or :
Ol)e can track the evolving ro!e ‘'of the ménmf through the initial orders, which have ecntmua!ly )
'xpancbd the scope of duﬁas of the monltor and conﬂnualty buttmssed thelr protacnen agamst :
ﬁaﬁﬂﬂy While these queshons are separate they are ;e!ated

Itlslmpouxnttostap backandmirﬁtabomme rolé of the extemal auditor, which is ostensibly to
monimr and rsport on the fummafl' &ffairs ot the corpomﬂon 10 sharaho!ders lf this.is the
xe:a't;onsmp of ths aixiitof o the' debitor; then the traditional role-of monitor. as. monitoring the
o businass and, affairs of the dab’eor may be a natural oonﬁnuahon dtis usualty the insotvemy.
- professtona! in the same munﬁng ﬁrm. as, opposed to the ind'Mdual accounting practitioner,
i ;'; that takes over tha monitor duties. While the potential eonﬂict exists. there is the advantage of
“having all- the retwam ﬁrumclal irfonfiation in-house allcm!ng for timely-. performénce of the
'xmcnltqr‘e duties. However. auditors often take nn the role of bUsiness admsors. advising the
ggjpbanyomhewope and Bmlts o?parﬁMartransanﬂons. lnsomecasas, as was evidentimhe ,
rporate scqndabm the United smes thei fole ] non-audlt semoaswasmore in the form of‘
M pushmg the ikmis'?f aweptahla aoeounﬁng praeﬂcaa Thla 1s one of 3 mgny ‘factors
leading: 10 oo;{:oiam ‘capturs' ot sicitors by coiporate fficerss: In the .. context, thers sppears.
3 have been Ssaues regardlng tﬁe tﬁiﬂng of dtsdoszm and move into cbamer u arguably

. vsnsus rules-bmd mcourmng ncnhs. Hsnce the dsks posed by audltef capture are ess
) ,:}apparentbmcanneverﬂ'rehssmdsi T

.. J A

There may bea coaﬂict of interest whre the auditor is potenbaliy a da.imantbecause of
. . outstanding awdit fees owmg. shamhoider "actions’ remrding the accounting practices of the
debtor or’ other dusputes mgarding ﬂnancua! neporﬁng Although there is no codification of how to
mspondtoﬁns.nseemsﬁ\atmerearedwmﬁictsawhthatﬁmaudiwr should not act as

, mompg Where tl'geponﬂ;_ct is not clear, the manitor should seek direction of the court.

® See discussion in Part IV below.



